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Endorsements
Agnes Kalibata Andrew Griffith MP

“Access to high quality and affordable food is crucial 
for Africa. Strengthened continental trade through 
the AfCTA can help farmers and SMEs produce and 
supplying food. This study is warmly welcome at a 
time when Africa’s food systems are at a crossroads 
and the need for action is more urgent than ever.”

“Africa is one of those huge areas of global 
opportunity, which has a huge appetite to trade. But 
hitherto we’ve been padlocked to a protectionist set 
of policies, designed to protect the Agricultural sector 
in the EU. We can now look at that with fresh eyes, 
see where there are opportunities to be seized, see 
where technologies can increase our crop yields, so 
we can have our environmental cake, have our food 
production cake, and eat both of them together. I did 
not want to miss the opportunity to congratulate you 
on your work, and to welcome this report”. 

Agnes Kalibata
UN Special Envoy 

Food Systems Summit, 
President of AGRA

Andrew Griffith MP
UK Minister for Exports
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Table of Contents Executive Summary
The African Continental Free Trade Agreement is the embodiment of the African Union’s 
desire to accelerate development and socio-economic integration in Africa, and in so doing 
promote the peace, security, and stability of the continent. Seeking to replicate the “trade 
not aid” successes in Asia and South America, and to cultivate value-adding chains of trade 
as part of a wider programme of supply-side investments, environmental and bureaucratic 
reform, the AfCFTA carries the hopes of stakeholders from across the world. 

The first chapters of this paper will confront this dream of free trade in Africa with the com-
plex legal and political challenges it presently faces, but also the opportunities to broaden 
the scope of the agreement and its protocols. In so doing, we will analyse the legal and 
institutional structures underpinning the AfCFTA and those areas where progress must be 
made in order for commercially significant trade to begin in earnest. 

A focused study of the implications of the agreement for Agriculture and Development 
follows, including an analysis of how provisions on tariffs, non-tariff barriers (including SPS 
protections), customs and trade facilitation will impact Agricultural trade in Africa. Faced 
with a multitude of challenges, including climatic threats, input shortages, disease, pests, 
underinvestment and a lack of infrastructure, we recommend:

 • A stronger focus on agriculture within National implementation strategies.
 • Bespoke treatment of Agricultural Products for Rules of Origin (ROO).
 • A greater focus on services to develop local value-chains, including agricultural  
   services (finance) being considered alongside broader services commitments and   
               regulatory dimensions.
 • Consideration of a dedicated protocol on Agriculture and Food Security.
 • The maintenance of agricultural regulatory independence and priority of coherence            

within Africa as opposed to with other international markets such as the EU Customs 
Union. 

 • Increased investments in both soft and hard infrastructure, and expanded access  
    to finance for African farmers. 

Finally, in order to provide insight at the REC-grouping level as to which agricultural prod-
ucts should be the focus of this investment and specialisation, we ran an analysis to find 
patterns of revealed Comparative Advantage (RCA_CTB) indices. Then, using a WITS-SMART 
partial equilibrium model, we simulated the consequence of AfCFTA tariff reductions on 
food security, regional trade patterns and consumer welfare, finding that: 

 • RECs will benefit from increased exports valued at USD 32.6 million to the continent
 • It is likely to have a positive impact on dietary diversification and nutrition
 • It will increase trade in high-valued processed foods building value-chains in African  
    economies to drive growth and jobs.
 • Will lead to a gain in consumer surplus due to the trade creation effect. 
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This chapter introduces the African Continental Free Trade Area (AfCFTA) in terms 
of its design, the legal instruments already adopted and its co-existence with the 
Regional Economic Communities (RECs) recognized as “AfCFTA building blocks”. This 
is done in order to provide a framework for assessing the AfCFTA’s potential to boost 
intra-African and global trade in goods, and in agriculture in particular. 

In the discussion below the following aspects will be examined: 

• The nature of the AfCFTA and the objectives behind this enterprise.
• Its legal and institutional features. 
• The context in which the AfCFTA must be realised
• How the obligations of the State Parties will be carried out. 
• The relationship with REC Free Trade areas and other African trade arrangements.

Overview of the AfCFTA as a new Trade Regime

The AfCFTA’s legal instruments provide for a member-driven trade arrangement (some officials 
refer to it as a framework agreement1) containing the obligations to be implemented by the State 
Parties. They are also the Members of the Regional Economic Communities (RECs), African Cus-
toms Unions (CUs) and other regional trade arrangements, as well as of the African Union (AU). 

The primary aim of the AfCFTA is to liberalise trade in goods and services among the State 
Parties through the founding of a new continent-wide FTA.2 General and specific objectives 
are listed in the opening provisions of the Agreement, but they will not all be achieved with 
immediate effect. Some of them will require new initiatives and follow-up action. The im-
plementation of the goals of the AfCFTA will be a gradual process.

The AfCFTA Agreement foresees the possibility of adding other instruments “within the scope 
of this Agreement deemed necessary”.3 This route is a state-driven one. New Protocols will have 
to be negotiated and ratified by the State Parties individually in order to enter into force. This 
will happen thirty days after the deposit of the twenty second instrument of ratification.4 

The AfCFTA institutions will play an important role in respect of realising this ambitious 
deal. They will also be important actors when it comes to subsequent developments and 
in designing follow-up action for advancing the AfCFTA agenda. New initiatives for pro-
moting deeper continental integration may be launched via the Council of Ministers of the 
AfCFTA,5 or perhaps the Assembly of the AU, which “shall provide oversight and strategic 

1  The implication is that a flexible outline exists, allowing for additional commitments by the State Parties.  
2  The Preamble to the AfCFTA Agreements refers to “the need to create an expanded and secure market for the goods and ser-

vices of State Parties through adequate infrastructure and the reduction or progressive elimination of tariffs and elimination of 
non-tariff barriers to trade and investment”.

3  Art 23 AfCFTA Agreement.
4  Art 23 AfCFTA Agreement. Ratification takes place in accordance with national constitutional requirements. 
5  See Art 11 AfCFTA Agreement. 

Prof Gerhard Erasmus
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guidance on the AfCFTA”.6 Note that the very same States are the Members of the AU as well 
as of the AfCFTA. Decisions are taken on the basis of consensus. 

The AfCFTA is not an event. It entails a process. Once trade under AfCFTA terms and condi-
tions commences, there will be a new stream of preferential trade in goods and services on 
the African continent.  It will benefit firms in those African States presently trading with each 
other under most-favoured-nation (MFN) rates of the World Trade Organization (WTO).7  Tar-
iff reductions are being negotiated according to the agreed modalities, presented in Table 1. 

Table 1. Level of Ambition and Modalities for Negotiation of Tariff Liberalisation

Non –LDCs LDCs Timeframe 
Non-LDCs 

Timeframe 
LDCs 

Level of Ambition 90 percent 90 percent 5 years 10 years

Sensitive 
Products

Not more than 7 percent 
of all tariff lines

Not more than 7 percent 
of all tariff lines

10 years 13 years

Exclusion List Not more than 3 percent 
of tariff lines

Not more than 3 percent 
of tariff lines

In brief, the ambition is to liberalise 90% of tariff lines, with longer time frames over which 
implementation will take place for least developed countries, as indicated.  The remaining 
10% of tariff lines will be designated respectively “sensitive products” and “excluded prod-
ucts.”  For the remaining 10% of tariff lines, no more than 7% of tariff lines may be desig-
nated “sensitive” and no more than 3% of tariff lines may be excluded from liberalisation, 
based on the following agreed criteria:

• food security
• national security
• fiscal revenue
• livelihood, and 
• industrialisation.

Least Developed Countries (LDCs) will have longer time frames to implement the tariff 
reductions, than non-LDCs.  This allows LDCs more time to adjust to the impact of tariff 
liberalisation, which will manifest both in terms of reduced tariff revenue and increased 
competition in domestic markets, which may well put pressure on domestic firms.

These tariff negotiations are, and will continue to be, a complex matter.  It is important to 
note that members of a customs union (CU) submit a single offer of tariff concessions and 

6  Art 10 (1) AfCFTA Agreement.
7  If the countries in question are not WTO members, trade in goods among them typically involves the General Tariff in their 

tariff books. 

negotiate collectively with trade partners. Several CUs include both LDCs and non-LDCs.  
This raised the question as to which time frame would be adopted for the implementation 
of tariff reductions.  The CUs with LDC members are now preparing tariff offers in accor-
dance with the liberalisation timeframes applicable to LDCs. This is done in order to pro-
tect the integrity of the common external tariff of the CU in question. This will, however, in-
evitably slow down the liberalisation processes envisaged at the start of the negotiations. 
For non-sensitive products tariff reductions will be implemented over a period of 10 years 
and the tariff reductions for sensitive products will take place over 13 years.

At the time of writing (February 2022) these schedules, and the rules of origin, were still be-
ing negotiated. While the AfCFTA Agreement has formally been in force since 30 May 2019 
reciprocal preferential trade under its rules (for those State Parties presently trading under 
MFN or General rates) will have to wait till the remaining matters (tariff schedules, rules 
of origin and conditions for trade in the five priority services sectors) have been finalised. 

The trade in services commitments are also being negotiated. A recent decision has set the final-
isation date for this process for October 2023.  Five priority services sectors have been identified:

• financial services
• communication services
• transport services
• business services, and 
• tourism.

These negotiations focus on market access for services, and national treatment of foreign ser-
vices and services suppliers in the domestic markets.  Frameworks for regulatory cooperation 
are also being negotiated.  Given the regulatory intensity of services, this provides an opportu-
nity to address the challenges of diversity in regulatory approaches and unharmonized regu-
lations, which contribute to high transaction costs of doing business on the continent.  

The AfCFTA will co-exist with the trade and integration regimes and agendas of existing REC 
FTAs, CUs, and regional trading arrangements.8 This feature of the AfCFTA is discussed below. 
One of the implications is that the future agendas of the RECs should be monitored. They are the 
building blocks of the AfCFTA. Some of them have extensive agendas.9 Others, such as the East 
African Community (EAC), have adopted legal instruments to form a CU and a Common Market.  
This is work in progress but will impact on how continent-wide trade liberalisation will unfold. In 
a Common Market there must be (in addition to the freedom of movement of goods) freedom 
of movement of services, service providers and payments. If these developments can be consoli-
dated via the RECs, an impetus towards continental convergence might be generated. However, 
REC related developments will not automatically result in obligations, rights, and freedoms in the 
AfCFTA. These are different streams of integration and happen at different speeds. 

8  Art 19(2) of the AfCFTA Agreement.
9  SADC has more than 20 Protocols, in addition to its Protocol on Trade. 
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The RECs are international organisations with their own legal instruments and member-
ships. They are not likely to disappear any time soon. One reason is that they are well-es-
tablished. Another is that the bulk of intra-African trade happens within these configura-
tions10. This trend will continue as a result of the fact that the most industrialised African 
economies (South Africa, Kenya, and Nigeria) are situated in respectively SADC, the EAC 
and in ECOWAS. 

The AfCFTA does not contain a formula for REC advances to become AfCFTA features ipso 
facto. Changes to the obligations of AfCFTA State Parties can only occur via the amend-
ment of the AfCFTA Agreement and Protocols,11 or through the adoption of additional legal 
instruments in terms of Article 23 of the AfCFTA Agreement. The latter provides for 
Other AfCFTA instruments “within the scope of this Agreement deemed necessary”. Such sub-
sequent legal instruments must be ratified. 

Another possibility is that individual AfCFTA State Parties may adopt domestic measures 
or laws to accommodate new commitments as part of their implementation of the AfCFTA. 
The implementation of the AfCFTA Protocol on Trade in Services for example requires reg-
ulatory cooperation among the State Parties and the mutual recognition of qualifications.12 

New deals among the AfCFTA State Parties are also foreseen. Article 4(3) of the AfCFTA Pro-
tocol on Trade in Goods reads: Nothing in this Protocol shall prevent two or more State Parties 
from extending to one another preferences which aim at achieving the objectives of this Protocol 
among themselves, provided that such preferences are extended to the other State Parties on 
a reciprocal basis. The AfCFTA Protocol on Trade in Services contains a similar provision 
in Article 4(3) thereof: Notwithstanding paragraph 1, two or more State Parties may conduct 
negotiations and agree to liberalise trade in services for specific sectors or sub-sectors in accor-
dance with the objectives in this Protocol. Other State Parties shall be afforded opportunity to 
negotiate the preferences granted therein on a reciprocal basis.  

The implementation of the AFCTA legal instruments will involve compliance with obliga-
tions accepted by the State Parties, but other actors and entities will also be involved. The 
RECs will be of specific importance. They are referred to as “building blocs towards the es-
tablishment of the African Continental Free Trade Area”.13 However, they are not parties to the 
AfCFTA Agreement in their own right. Exactly how they will contribute to the realisation of 
all the objectives mentioned in the AfCFTA Agreement must still be worked out. 

The AfCFTA is in its infancy. The enlargement of the scope of this Agreement will entail 
many issues and agreement on what to prioritise. New debates and well-crafted decisions 
will be required to promote deeper integration in a comprehensive FTA for the continent. 

10  See recent World Bank Study: https://documents1.worldbank.org/curated/en/812731580315829595/pdf/Trade-Integration-Ex-
port-Patterns-and-Growth-in-Sub-Saharan-Africa.pdf

11  For the amendment procedure see Art 29 of the AfCFTA Agreement.
12  Art 10 AfCFTA Protocol on Trade in Services.
13  Preamble, AfCFTA Agreement.

In such a scenario one could, for example, expect refinements to the Protocol on Trade in 
Services in order to accommodate the movement of service providers and the recognition 
of professional qualifications. Other sectors such as transport, agriculture, professional  
and business services might also be added to such an agenda.

For now, the main challenge is to agree on the sensitive issues associated with opening 
markets for goods and services on a continental scale and on the basis of reciprocity. The 
difficulties experienced in reaching final outcomes in respect of tariff reductions and rules 
of origin serve as a reminder of the sensitivities and complexities involved in a process of 
integrating fifty-four economies at very different levels of development and with their own 
domestic policies for industrialization and economic growth, and concerns about what 
may happen to domestic markets when opened for foreign competition.14

Structure of the AfCFTA

The AfCFTA is a new continent-wide FTA. Its legal regime governs trade in goods and services 
and associated disciplines. The immediate objective is to liberalise trade in goods and ser-
vices among the State Parties.15 The creation of “a single market for goods, services, facilitated 
by movement of persons in order to deepen the economic integration of the African continent” 16 
will be a matter for future deliberation. It will require “successive rounds of negotiations”.17  

Trade in goods in an FTA takes place under agreed tariff schedules and associated rules 
of origin. They allow for preferences among the Parties. Since the AfCFTA will co-exist with 
CUs and FTAs in specific RECs,18 there will be different preferential tariff regimes with their 
own rules of origin. The AfCFTA Agreement provides for continental membership but not 
continental trade under a single preferential regime. 

The technical detail about the obligations of the State Parties appears in Protocols (with 
Annexes and Appendices) negotiated and adopted in Phases. Phase I has been completed 
and includes Protocols on trade in goods, trade in services and dispute settlement. 
Phase II negotiations are about to start and will cover investment, competition policy 
and intellectual property rights. A phase III is foreseen and will include e-commerce. 
Other legal instruments within the scope of this Agreement deemed necessary are possible. 

19  These Protocols form an integral part of the AfCFTA Agreement.20 

14  When the AfCFTA was launched at an Extraordinary AU Summit in March 2018 in Kigali, Nigeria cancelled its participation 
at the last moment. The Nigerian President had to hold urgent meetings with the local business community about con-
cerns regarding the implications of the AfCFTA. 

15  A ‘‘State Party’’ means a Member State of the African Union that has ratified or acceded to this Agreement and for which 
the Agreement is in force. Art 1 (v) AfCFTA Agreement.

16  As indicated in Art 3 (a) of the AfCFTA Agreement. 
17  Art 3(b) AfCFTA Agreement. 
18  See the discussion below in part 4.
19  Art 23 AfCFTA Agreement.
20  Art 1(b) AfCFTA Agreement.
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Together they constitute a single undertaking.21 No reservations about the AfCFTA’s legal 
obligations are permitted.22  The legal architecture of the AfCFTA will look as follows: 
 

Note: phases are running concurrently now

Legal Architecture of the AfCFTA
Agreement establishing the AfCFTA

Protocol on
Trade in 
Goods

Schedules of Specific 
Commitments

Air Transport Services
List of Priority Services
Framework Document on

ANNEXES

Protocol on
Trade in 
Services

Protocol on
Investment

Protocol on Protocol on
Ecommerce

Protocol on Women,
Youth and SMEsProtocol on Intellectual Property Rights

Protocol on Rules
and Procedures

of Disputes

PHASE 1 PHASE 2 PHASE 3

ANNEXES
Schedules of Tariff Concessions
Rules of Origin

Non-tariff barriers
Technical Barriers to Trade
Sanitary and Phytosanitary Measures
Transit
Trade Remedies

ANNEXES

Working Procedures of the
Panel
Expert Review
Code of Conduct for
Arbitrators and Panellists

The AfCFTA Agreement has been in force since 30 May 2019.23  

There is also the practical requirement that the AfCFTA regime must be “customs ready”. 
It means that the tariff books of individual State Parties and of CUs need to be updated. 
AfCFTA columns will have to be added to these tariff books in order to ensure the new pref-
erences will be enjoyed when customs officials and border control agencies clear goods 
under this new trade arrangement. 

The updating of a tariff book normally happens through national legislative procedures 
such as the promulgation of a Government Gazette. Custom and other border officials 
can only act in terms of domestic legal instruments granting them the necessary powers. 
Trade agreements are, as a rule, not self-executing.24 

The importation and exportation of goods entail detailed procedures involving customs 
clearance. It involves a procedure of procuring permission, through its customs authority, 

21 Art 8 (2) AfCFTA Agreement.
22 Art 25 AfCFTA Agreement.
23 As per the requirements of Art 23 AfCFTA Agreement. 
24 Constitutional systems based on monism, may provide otherwise but will have other requirements to ensure that the 

executive branch of government respects the powers of the legislature. 

to either take goods out of its territory (export) or have goods enter its territory (import). 
Failure to provide the correct paperwork will mean that goods cannot clear customs and 
enter the market of the country of destination. 

The AfCFTA establishes a preferential trade arrangement in the form of an FTA, not a CU. 
According to Article XXIV of the General Agreement on Tariffs and Trade (GATT) an FTA 
“shall be understood to mean a group of two or more customs territories in which the duties 
and other restrictive regulations of commerce …. are eliminated on substantially all the trade 
between the constituent territories in products originating in such territories.

 

A CU, on the other hand, “shall be understood to mean the substitution of a single customs 
territory for two or more customs territories, so that duties and other restrictive regulations of 
commerce…. are eliminated with respect to substantially all the trade between the constituent 
territories of the union or at least with respect to substantially all the trade in products originating 
in such territories, and …...substantially the same duties and other regulations of commerce are 
applied by each of the members of the union to the trade of territories not included in the union.

The differences between a CU and an FTA are important. They are about the extent of the in-
tegration and the associated legal disciplines. In an FTA the individual State Parties enjoy the 
benefits of preferential trade in goods under specific rules of origin. They retain policy space over 
tariffs and their use for national policy objectives. The member states of an FTA will continue to 
implement obligations accepted through membership of earlier trade deals and are free to con-
clude new FTAs with third parties. They may utilise the national tariff for domestic policies such 
as industrial development. In a CU this type of unilateral action is not possible; the common ex-
ternal tariff requires collective decision-making about tariff changes by the member states and 
joint negotiations when concluding trade  in goods agreements with third parties. 

States cannot belong to more than one CU at the same time, but they can belong to more 
than one FTA. Overlapping membership is not without complications. Duplication and 
compliance with different standards and separate rules of origin are costly. Overlapping 
membership configurations are widespread among the RECs. There will be additional 
overlapping membership implications by adding a continental FTA and parallel member-
ship between the AfCFTA and the RECs. 

The scope of the obligations associated with membership of an FTA and a CU is to be not-
ed. In both of these arrangements the tariffs on substantially all trade in goods must be 
removed, and substantially all other restrictive regulations of commerce must be eliminat-
ed. This latter aspect tends to receive insufficient attention in the RECs. 

The AfCFTA is not only a trade deal; it is also a flagship project of the AU. It must advance 
political and developmental aims and “deepen the economic integration of the African conti-
nent in accordance with the Pan African Vision of ‘An integrated, prosperous and peaceful Africa’ 
enshrined in Agenda 2063.”25 

25  Art 3 AfCFTA Agreement. 
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The formal linkage between the AU and the AfCFTA lies in the AU Assembly being an Af-
CFTA institution. Article 10(1) of the AfCFTA Agreement reads: “The Assembly, as the highest 
decision-making organ of the AU, shall provide oversight and strategic guidance on the AfCFTA, 
including the Action Plan for Boosting Intra-African Trade (BIAT)”.

According to Article 8(2) of the AfCFTA Agreement the legal instruments of the AfCFTA 
constitute a “single undertaking”. Article 9 establishes an Institutional Framework for the Im-
plementation of the AfCFTA, while the State Parties, as the members,26 shall accord MFN 
treatment to one another,27 shall accord products imported from other State Parties na-
tional treatment,28 and shall progressively eliminate import duties29 and Non-Tariff Barri-
ers (NTBs).30 There are similar provisions regarding trade in services. 

Parallelism and the Acquis

Article 5 of the AfCFTA contains an important founding principle. The RECs’ Free Trade Ar-
eas are the building blocks of the AfCFTA. The implications are spelt out in two provisions 
in the legal texts. Article 19(2) of the AfCFTA Agreement provides that “…. State Parties that 
are members of other regional economic communities, regional trading arrangements and cus-
tom unions, which have attained among themselves higher levels of regional integration than 
under this Agreement, shall maintain such higher levels among themselves. 

Article 8(2) of the Protocol on Trade in Goods states: State Parties that are members of other 
RECs, which have attained among themselves higher levels of elimination of customs duties and 
trade barriers than those provided for in this Protocol, shall maintain, and where possible im-
prove upon, those higher levels of trade liberalisation among themselves. 

Two other Principles should be added to this aspect. Article 5 says the AfCFTA shall also be 
governed by the preservation of the acquis and best practices in the RECs, in the State Parties 
and International Conventions binding the African Union.

In order to understand the significance of the acquis, the Tripartite Free Trade Area (TFTA) 
needs to be mentioned. The Heads of States from the Southern African Development Com-
munity (SADC), the East African Community (EAC) and the Common Market for Eastern and 
Southern Africa (COMESA) convened in 2008 and decided to establish the TFTA as a single 
trade regime, consisting of these three RECs. In 2011 the ambitions were scaled back, and 
it was decided that existing REC FTAs would continue to trade according to their own trade 
regimes; alongside the TFTA. 

26  Art 22(2) AfCFTA Agreement. 
27  Art 4(1) Protocol on Trade in Goods.
28  Art 5 Protocol on Trade in Goods.
29  Art 7 Protocol on Trade in Goods.
30  Art 12 Protocol on Trade in Goods.

This was the occasion when the notion of the acquis became part of the African integra-
tion vocabulary. It was adopted as a Guiding Principle for negotiating the TFTA and has 
subsequently also become an AfCFTA Principle. Article 5 of the AfCFTA Agreement lists the 
Principles which “shall govern” the AfCFTA. 

The acquis principle has been defined as follows: Building on the acquis of the existing REC FTAs 
in terms of consolidating tariff liberalisation in each REC FTA. Acquis is a French term meaning 
“that which has been agreed”.  In the context of the Tripartite Free Trade Agreement it means 
that the negotiations should start from the point at which the COMESA, EAC and SADC trade 
negotiations have reached. Tariff negotiations and the exchange of tariff concessions would 
be among Member/Partner States of the Tripartite FTA that have no preferential arrange-
ments in place between them.  This will both preserve the acquis and build on it. 

This definition applies to the AfCFTA too.31 The effect is that the tariff concessions extended 
as part of the AfCFTA negotiations, would only be among those State Parties “that have no 
preferential arrangements in place between them”. Intra-REC trade is fully governed by the 
relevant REC FTA regimes and will not see any liberalisation via the AfCFTA negotiations. 
The same applies, according to Article 19(2) of the AfCFTA Agreement, to regional trading 
arrangements and custom unions, which have attained among themselves higher levels of re-
gional integration than under this Agreement. The terms “regional trading arrangements and 
custom unions” are not defined. They must, therefore, be interpreted by giving them their 
ordinary meaning within the context used.32 Trade arrangements such as the TFTA, SACU 
and bilateral trade agreements should fall under this category of exceptions.

The AfCFTA thus foresees the coexistence of several African FTAs (and CUs) alongside each 
other. Those RECs with their own regional integration agendas will pursue their specific 
strategies on deeper integration, as well as other disciplines considered to be necessary 
for local needs. Examples are regional environmental programmes, energy, water, polic-
ing, nature conservation, political cooperation etc.33 

What does it mean, then, to be building blocks of the AfCFTA? The AfCFTA Agreement men-
tions long-term objectives regarding the formation of a “single African market”,34 but does 
not contain a practical formula for implementation. The only hints at subsequent steps to 
create a liberalised market for goods and services “through successive rounds of negotiations” 
and that the foundation for the establishment of a Continental CU will be formed “at a later 
stage”.35 Specific decisions will have to adopted to anchor such bold initiatives, as happened 
when the negotiations for the AfCFTA were launched.36 Individual Governments will have to 
support such future steps, which they will presumably do when the conditions are ripe. That 

31  The definitional clause of the AfCFTA Agreement does not define the acquis. 
32  Art 31, Vienna Convention on the Law of Treaties. 
33  SADC, for example has a Protocol on Trade, Finance and Investment and more than 20 additional ones.  
34  See Art 3 AfCFTA Agreement.
35  Ibid.
36  See the references in the Preamble to the AfCFTA Agreement. 
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too will be a member-driven process. How will the RECs be blended into the institutional ar-
chitecture of the AfCFTA and into continental integration schemes and action plans? Article 
12 (5) of the AfCFTA Agreement says the RECs “shall be represented in the Committee of Senior 
Trade Officials, in an advisory capacity”. More detailed plans will be required. 

If continental integration is to be advanced through a step-by-step process, all the existing 
RECs must first become FTAs; some of them do not yet have their own FTAs37. Those that 
have embarked on the road to become CUs need to consolidate their efforts and resolve 
problems around the functioning of their common external tariffs and single markets. In-
ternal restrictions on trade will have to be removed on substantially all inter partes trade. 
And overlapping membership complications must be addressed. 

For the immediate future there is a more urgent challenge; to ensure all State Parties have 
the capacity to improve trade governance at home and at their borders. This will require 
tailor-made projects about domestic and regional reforms. The AfCFTA Secretariat will play 
an important role in ensuring that all these initiatives get off the ground and that action 
plans will be coordinated. State Parties lacking the necessary capacity and domestic struc-
tures should receive special support.

Institutions
The institutional framework for the implementation, administration, facilitation, monitor-
ing and evaluation of the AfCFTA consists of the Assembly, the Council of Ministers, the 
Committee of Senior Trade Officials, and the Secretariat.38 

Article 10(1) of the AfCFTA Agreement reads: “The Assembly, as the highest decision-making 
organ of the AU, shall provide oversight and strategic guidance on the AfCFTA, including the 
Action Plan for Boosting Intra-African Trade (BIAT)”. 

The Council of Ministers consists of the Ministers responsible for trade or such other min-
isters, authorities, or officials duly designated by the State Parties. It has a comprehensive 
mandate. This includes collaboration with the relevant organs and institutions of the AU, 
the promotion and harmonisation of appropriate policies, strategies, and measures for 
the effective implementation of this Agreement; the establishment of ad hoc or standing 
committees, working groups or expert groups; the preparation of rules of procedure for 
subsidiary bodies; supervising the work of committees and working groups; considering 
reports of the Secretariat and taking appropriate action; making regulations, issuing di-
rectives and making recommendations; considering the organisational structure of the 
Secretariat and submitting proposals; approving the work programs of the AfCFTA and 
its institutions, including the budgets of the AfCFTA and its institutions; making recom-
mendations to the AU Assembly for the adoption of authoritative interpretations of this 

37  The Arab Maghreb Union (AMU) and the Intergovernmental Agreement on Development (IGAD), for example, do not have 
FTAs yet.

38  Art 9 AfCFTA Agreement

Agreement; and performing any other function consistent with the AfCFTA Agreement or 
as requested by the Assembly.39 

The State Parties shall take such measures as are necessary to implement the decisions of 
the Council of Ministers.40 The Council reports to the AU Assembly through the Executive 
Council and meets twice a year in ordinary session. It may meet as and when necessary in 
extraordinary sessions. 

The Committee of Senior Trade Officials consists of Permanent or Principal Secretaries 
or other officials designated by each State Party. The Committee must implement the 
decisions of the Council of Ministers, is responsible for the development of programmes 
and action plans for the implementation of the AfCFTA Agreement and must monitor 
implementation. It reports to the Council of Ministers. Subject to directions given by the 
Council of Ministers, the Committee of Senior Trade Officials shall meet at least twice 
a year and shall operate in accordance with the rules of procedures as adopted by the 
Council of Ministers. 

Decisions are taken on the basis of consensus. Article 5 lists consensus in decision-making 

as one of the AfCFTA Principles. Article 14 of the Agreement further elaborates on the de-
cision-making process, the difference between decisions on substantive and procedural 
issues, and provides that abstention by a state Party eligible to vote shall not prevent the 
adoption of decisions. 

The institution of the AfCFTA responsible for the day-to-day administration, the Secretariat, 
“shall be a functionally autonomous institutional body within the African Union system with an 
independent legal personality …… [and] shall be autonomous of the African Union Commission. 
The funds of the Secretariat shall come from the overall annual budgets of the African 
Union.41  It has to function as a new continental secretariat for the implementation of the 
AfCFTA Agreement. This is an important responsibility. 

The Secretariat is based in Accra, Ghana. It has now become the body responsible for co-
ordinating and preparing AfCFTA negotiations and meetings. During the Phase I negotia-
tions the African Union commission performed these tasks. 
The implementation of the obligations regarding trade liberalisation under the AfCFTA will 
take place primarily through the domestic measures adopted by and in the State Parties. 
The AfCFTA Agreement is not self-executing and there are no institutions with supra-na-
tional powers. The State Parties must, amongst other things, change their national tariff 
books, provide for domestic procedures regarding certificates of origin and for compliance 
with technical and health standards. The long-term aim would presumably be to harmo-
nise these procedures, but national legal instruments are necessary for officials to im-

39 See Art 11(3) AfCFTA Agreement. 
40 Art 11(6) AfCFTA Agreement. 
41 Art 13 AfCFTA Agreement. 
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plement the relevant provisions in the AfCFTA Agreement and to ensure obligations are 
complied with. Trade remedies and safeguard measures will need national investigating 
authorities and domestic laws. Comprehensive regulatory oversight and harmonisation 
will be necessary for liberalising trade in services on the scale foreseen by the AfCFTA. 

Better trade governance (especially regarding customs administration, transit, trade facil-
itation and the removal of non-tariff barriers) and policies on industrialization and infra-
structural development hold the key to the success of the AfCFTA. Access to reliable and up 
to date information about trade measures and policies as well as to the applicable rules, 
will be vital. So will be the collection of trade data. These are all areas where governance 
gaps must be addressed. 

Article 2 of the Protocol on Trade in Goods lists the tasks and obligations of the State Par-
ties in respect of boosting and liberalising intra-African trade in goods. They must progres-
sively eliminate tariffs and non-tariff barriers; enhance the efficiency of customs proce-
dures, trade facilitation and transit; enhance cooperation in the areas of technical barriers 
to trade and sanitary and phytosanitary measures; develop and promote regional and 
continental value chains; and enhance socio-economic development, diversification, and 
industrialisation across Africa. Article 3 of this Protocol then lists the nine additional An-
nexes containing the detailed Tariff Schedules, Rules of Origin, Customs Cooperation and 
Mutual Administrative Assistance, Trade Facilitation, Non-Tariff Barriers, Technical Barriers 
to Trade, Sanitary and Phytosanitary Measures, Transit, and Trade Remedies. They consti-
tute an integral part of this Protocol.

How will these obligations be complied with in a member-driven arrangement? The an-
swer appears, in general terms, in Article 31 of the Protocol on Trade in Goods. It deals 
with Implementation, Monitoring and Evaluation. The Council of Ministers must establish a 
special institution, the Committee on Trade in Goods. It shall carry out such functions as 
may be assigned to it by the Council of Ministers to facilitate the operation of this Protocol 
and to further its objectives. This Committee may establish subsidiary bodies necessary for 
the effective discharge of its functions. It shall be open to participation by representatives 
of all State Parties. The Secretariat shall, in consultation with the State Parties, prepare an-
nual factual reports to facilitate the process of implementation, monitoring and evaluation 
of the Protocol on Trade in Goods.42 (A Committee on Trade in Services is also foreseen.)

Trade in services is regulatorily intensive. The State Parties shall “progressively liberalise 
trade in services across the African continent on the basis of equity, balance and mutual benefit, 
by eliminating barriers to trade in services; ensure consistency and complementarity between 
liberalisation of trade in services and the various Annexes in specific services sectors; pursue 
services trade liberalisation in line with Article V of the GATS by expanding the depth and scope 
of liberalisation and increasing, improving and developing the export of services, while fully 

42 Art 31(4) AfCFTA Agreement. (The reference in this provision to Art 13(5) is incorrect.) 

preserving the right to regulate and to introduce new regulations”.43 The Protocol on Trade in 
Services contains provisions on matters such as transparency,44 mutual recognition,45 on 
monopolies and exclusive service suppliers,46and on subsidies.47 

National Regulators will play a significant role in trade in services under the AfCFTA. The 
detail and extent of the market access offers for services are not yet known, but Article 9 of 
the Protocol on Trade in Services contains a critical provision: “State Party shall maintain or 
institute judicial, arbitral or administrative tribunals or procedures which provide, at the request 
of an affected service supplier, for the prompt review of, and where justified, appropriate rem-
edies for, administrative decisions affecting trade in services.” Domestic Administrative Law 
remedies will thus be directly relevant and should provide for the protection of the rights 
of service suppliers and investors. The national courts will have jurisdiction over such mat-
ters. Constitutional remedies (in respect of e.g. the right to administrative justice) should 
be available to all firms lawfully present within the jurisdiction of a State Party. 

The AfCFTA has its own Dispute Settlement Mechanism, based on a dedicated Protocol 
modelled on the Dispute Settlement Understanding of the WTO. It provides for Panels and 
an appellate Body. Only State Parties can bring applications under this Protocol.  

Conclusion

This chapter provides an overview of an ambitious trade and integration arrangement that 
is in force but not yet implemented; there is no actual practice to be analysed. The Trade 
Ministers of the AfCFTA State Parties have been meeting regularly (non-State Parties and 
delegations from the RECs are also attending these meetings) and the ratification of the 
AfCFTA Agreement continues. Thirty-eight ratifications have already been deposited. The 
Secretariat is functioning and is now the entity responsible for supporting the AfCFTA pro-
cess. The action around the AfCFTA has moved from Addis Ababa to Accra. 

At this stage the emphasis is mainly on concluding the outstanding Phase I negotiations 
(involving tariff schedules, rules of origin and conditions for trade in the priority services 
areas) and to launch the Phase II negotiations on investment, competition policy and in-
tellectual property rights. It has been recognized that additional legal instruments (e.g. on 
women and e-commerce) and subsequent negotiations are necessary. 

The expectation is that trade under AfCFTA preferences will commence soon. At this point 
it is not yet clear whether implementation will be started based on a complete and one 
single regime, or whether there will be an interim arrangement first.48 Consensus on full 

43 Art 3(2) AfCFTA Protocol on Trade in Services. Emphasis added.
44 Art 5 AfCFTA Protocol on Trade in Services. 
45 Art 10 Protocol on Trade in Services.
46 Art 11 Protocol on Trade in Services. 
47 Art 17 Protocol on Trade in Services.
48 A Ministerial Directive of October 2021 provides for the application of provisional schedules of tariff concessions. 
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agreement in respect of the modalities for tariff liberalisation (for 90% of all tariff lines) and 
the associated rules of origin adopted earlier, has proven to be a major challenge. Covid 19 
disrupted meetings and added to the complications.   

Better trade governance (in respect of trade facilitation, improving customs administra-
tion, and removing non-tariff barriers) is probably Africa’s biggest challenge as far as eco-
nomic integration and liberalising trade in goods are concerned. The success of the AfCFTA 
will, to a considerable extent, be measured in terms of how it will advance better trade 
governance. 

Global trade will remain of paramount importance to African States. They export 
less than 20% of their products to other African destinations. It will take time to boost 
industrialization, attract investment49, and to improve the continent’s infrastructure. The 
AfCFTA may add to the efforts to do so, but action will largely remain a member-driven 
and regional initiative around specific value chains. The AfCFTA recognizes the global 
dimension: Nothing in this Protocol shall prevent a State Party from concluding or maintaining 
preferential trade arrangements with Third Parties, provided that such trade arrangements do 
not impede or frustrate the objectives of this Protocol, and that any advantage, concession or 
privilege granted to a Third Party under such arrangements is extended to other State Parties 
on a reciprocal basis.50 

The AfCFTA does not address urgent issues such as sustainable development and climate 
change. These issues must be included in the work programmes of the future. 

The AfCFTA initiative was launched before Covid 19. The pandemic has disrupted the ne-
gotiations to complete the AfCFTA. It has also played havoc with the trade and economic 
prospects of the AfCFTA State Parties. The AfCFTA will now have to face the challenges of 
a very hostile global environment. Development partners and international organisations 
should assist the implementation of the AfCFTA through well-designed efforts. There is 
scope for much needed international collaboration. 

49  The AfCFTA Investment Protocol is still to be negotiated. It will only apply to the state Parties but FDI from global sources 
will remain the most important source.  

50  Art 4(2) AfCFTA Protocol on Trade in Goods.

Recommendations

• Monitor developments in the Secretariat and gain access to the decisions adopted at 
meetings of the Ministers of Trade and of representatives of the State Parties. This will 
indicate how new issues are being treated and what may count as realistic engage-
ments on new matters such as the promotion of trade in agriculture.  

• Monitor the content of the schedules on trade in services still being negotiated. It will in-
dicate the general drift of the obligations adopted regarding the movement of services 
suppliers and what State Parties must do. This aspect is important for matters such 
as the transportation of agricultural products and for improving access to information 
about foreign markets, about payments and fin-tech related developments. 

• AfCFTA-complementary initiatives are important. They include specifically the initiatives 
of the African Export-Import on the Pan-African Payment and Settlement System (which 
has been launched) and access to trade finance. Another example is its initiative on 
quality assurance development support, including product standards. 

• Do not ignore the RECs. They are the building blocks of the AfCFTA. The AfCFTA Agree-
ment allows for REC best practice to guide the AfCFTA.51 Note that Article 5(l) of the Af-
CFTA Agreement also refers to “International Conventions binding the African Union” as a 
principle that should govern the AfCFTA. 

• The AU Assembly is an institution of the AfCFTA and responsible for providing “oversight 
and strategic guidance on the AfCFTA”.52 Initiatives involving the AU could provide guid-
ance on the deepening of the AfCFTA agenda.

• Development partners and institutions in the United Nations have actively supported 
the AfCFTA and the negotiations for adopting its legal instruments. They provided tech-
nical support to the Secretariat and, before that, to the AU Commission. They are still 
involved and their contributions will remain important. 

51  Art 5(l) AfCFTA Agreement.
52  Art 10(1) AfCFTA Agreement.
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What needs to be done to begin commercially meaningful 
trade under the AfCFTA?

The African Continental Free Trade Area (AfCFTA) negotiations have not yet been conclud-
ed. This addendum is provided in order to summarise the present position and recent deci-
sions in respect of trade in goods under the AfCFTA. A press statement by the Secretariat of 
the AfCFTA released on 29 January 2022 contains an announcement on the start of trade in 
goods under the AfCFTA Agreement. The Eighth Meeting of the AfCFTA Council of Ministers 
Responsible for Trade (which convened in Accra-Ghana on 28-29 January 2022) assessed 
the status of negotiations on outstanding issues and “agreed on the steps towards the start 
of commercially meaningful trading under the AfCFTA”. 

The Council of Ministers noted the progress made towards the conclusion of negotiations 
on rules of origin. It agreed that trading under the AfCFTA regime proceeds on the basis of 
agreed rules of origin covering 87.7% of total tariff lines and requested that the necessary 
steps be undertaken to gazette the schedules of tariff concessions, in accordance with the 
applicable national legislation. (The AfCFTA modalities for trade in goods require 90% of 
tariff lines to be liberalized.53) It means the implementation ball is now in the court of indi-
vidual State Parties, and presumably the non-State Parties too.

Progress in other areas

With regard to trade in services it was noted that these negotiations are in an advanced 
stage of completion. Forty-six African Union (AU) Member States have submitted their 
Schedules of specific commitments. The Council directed that these negotiations be con-
cluded by 30 June 2022.

The Council of Ministers also noted the progress made on Trade Facilitation on the Abi-
djan-Lagos Corridor and the approach to corridor interventions towards the implemen-
tation of the AfCFTA, the progress made in operationalising the AfCFTA institutions, the 
Dispute Settlement Body (DSB), and the Establishment of the Appellate Body, including the 
adoption of the Modalities agreed by the DSB. 

It referred to the work of the Committees on Phase II Negotiations, namely Investment, 
Competition Policy, and Intellectual Property Rights. Negotiations about digital trade, and 
Women and Youth in Trade, must also begin. The Council directed that the negotiations 
on the relevant Protocols be concluded by September 2022, for subsequent adoption by 
Heads of State and Government. It welcomed the operationalisation of the Pan-African 
Payments and Settlements System (PAPSS) and its commercial launch on 13 January 2022, 
in Accra, Ghana. The mobilisation of a facility of US$ 1 billion by Afreximbank for the devel-
opment of the African automotive value chain (to support industrialisation in Africa) was 

53  See the discussion in the introduction to this paper.

Gerhard Erasmus
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mentioned. Ongoing efforts to collaborate with the private sector and the conclusion of the 
AfCFTA private sector engagement plan have been promised. 

What has to happen now?

For the recent Council decision to become binding, the AU Assembly has to adopt the out-
comes of the Ministerial meeting.54 A Summit of the Heads of State and Government took 
place on 5-6 February 2022. At the beginning of March, we are still waiting for the Summit 
Decision and Declaration. 

Agreement on rules of origin covering 87.7% of total tariff lines signifies substantial prog-
ress, but a final assessment of where the trade liberalisation process stands will have to 
wait till information about specific reductions, exclusions, qualifications, and rules of origin 
becomes available. These negotiations have been going on for a considerable period of 
time.55 Forty-one AU Member States have now ratified the AfCFTA Agreement, but the final 
Tariff Schedules and Rules of Origin must still be agreed. An FTA cannot function without 
them. 

The decision taken by the Council, now confirmed by the AU Assembly, will launch an in-
terim trade arrangement under the AfCFTA, however there remains no dates yet for start 
of “commercially meaningful trade”. Discussion of the rules of origin for sugar (Heading 
1702 and 1704) and tobacco (Heading 2402 and 2403) must now be fast-tracked in view of 
previous discussions about the outstanding tariff lines, with a view to agreeing the rules of 
origin by March 2022. For textiles and apparel products (Chapters 51-63), the discussions 
continue. The aim is to finalise the rules of origin by September 2022.

What is “commercially meaningful trading under the AfCFTA”? 

This is a new term. It has not been clarified in the press release. Presumably it refers to an 
interim regime underpinned by sufficiently clear and binding rules applicable to specific 
countries, and with the potential to convince firms to invest in new trade ventures in for-
eign markets where preferential trade will now become possible. Before firms can start 
doing so, the relevant Governments have to promulgate domestic changes to tariff books 
and adopt procedures to issue AfCFTA certificates of origin, as well as other documentation 
such as those signifying compliance with applicable standards. For each African customs 
union there must be collective arrangements in respect of its common external tariff. 

54  As required by Art 22 of the AfCFTA Agreement. The term “Agreement” is defined to include the AfCFTA “Pro-
tocols, Annexes and Appendices which shall form an integral part thereof”. 

55  They started in 2015. The AfCFTA founding Agreement entered into force on 30 May 2019, but without all 
outstanding negotiations being concluded. Covid disrupted the subsequent negotiations, some of which have 
taken place virtually.

These domestic actions will only be taken if reciprocal, predictable and “meaningful” prog-
ress has been recorded. It is unlikely that minor advances will trigger the required follow-up 
action. Each government will make its own assessment. The practicalities of intra-African 
trade will also play a role. More than 90% of goods traded in Africa are transported by road. 
The distance by road between Nigeria and South Africa (two African countries presently 
trading under MFN rates) is more than 7000 kilometres.   

What about non-State Parties?

It is not clear how “non-State Parties”56 are expected to respond in order to give effect to 
the recent Council decision. They are fully involved in the tariff reduction and rules of ori-
gin negotiations but since they are technically not State Parties (because they have not yet 
ratified or acceded to the AfCFTA Agreement) the required legal basis for participation in 
an interim preferential regime is lacking. If they want to be involved and reap the benefits, 
they will have to expedite their national procedures in order to comply with Article 23 of 
the AfCFTA Agreement, which deals with entry into force. The alternative is to effect uni-
lateral changes to their tariff books and domestic arrangements for trade in goods. Few 
may have the legal and constitutional space for doing the latter.57  Granting unilateral trade 
preferences to a selected number of States will not be compliant with WTO rules.  

For the so-called non-State Parties there must be an international legal basis vis-à-vis the 
State Parties (and other non-State Parties) to secure reciprocity. Non-State Parties should 
respect the “obligations” accepted through their conduct and bona fide involvement in ne-
gotiating an interim preferential trade arrangement of which they presumably will become 
full members. There is no special dispute settlement arrangement for non-State parties. 
They cannot be sued under the Dispute Settlement Protocol of the AfCFTA, and neither can 
they invoke it.  

Technically these countries are Third Parties of a special kind.58 They participate in the 
negotiations to complete a legal regime the founding agreement of which they have not 
yet ratified or acceded to. Some of them have signed the AfCFTA Agreement and are in the 
process of preparing instruments of ratification.59 It also seems as if all AU Member States 
will now be allowed to become AfCFTA State Parties through ratification. The accession 
procedure will not be enforced.60 

56  It refers to AU Member States that have not yet become AfCFTA State Parties. This term has been coined 
during the negotiations post entry into force of the AfCFTA Agreement. It does not appear in any of the AfCFTA 
legal texts.

57  National Parliaments are normally involved in the domestic procedures before ratification is permitted.
58  See the definition of Third Party in Art 1(w) AfCFTA Agreement. 
59  For the full list of ratifications and signatures see the tralac AfCFTA Ratification Barometer at https://www.

tralac.org/documents/resources/infographics/2605-status-of-afcfta-ratification/file.html
60  Art 23(3) of the AfCFTA Agreement provides that for “any Member State acceding to this Agreement, the 

Protocols on Trade in Goods, Trade in Services, and the Protocol on Rules and Procedures on the Settlement 
of Disputes shall enter into force in respect of that State Party on the date of the deposit of its instrument of 
accession”. 
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In international agreements where signature is subject to ratification, acceptance or ap-
proval, signature does not establish consent to be bound. However, it expresses the will-
ingness of the signatory state to continue the treaty-making process. The signature quali-
fies the signatory state to proceed to ratification, acceptance, or approval. It also creates an 
obligation to refrain, in good faith, from acts that would defeat the object and the purpose 
of the treaty.61 Article 22 (2) of the AfCFTA Agreement states that this Agreement “shall be 
open for signature and ratification or accession by the Member States [of the AU], in accor-
dance with their respective constitutional procedures”. 

Several of these complications flow from the fact that the AfCFTA Agreement (which the 
AfCFTA Agreement describes as a “single undertaking”62) is in force since 30 May 2019, but 
that vital aspects must still be agreed.

What outcome can be expected?

The most likely outcome under the recent decision will be different sets of interim prefer-
ential trade arrangements, which will last till the official negotiations on all tariff reductions 
and rules of origin have been finalised. The volume of new trade that may be generated in 
this manner is difficult to predict. The private sector will make that call. 

It is vital to conclude one comprehensive deal and establish a single legal arrangement for 
preferential trade for the continent as envisaged by the AfCFTA. If this does not happen 
within the foreseeable future, the status quo may prevail, or ad hoc and fragmented ar-
rangements may come about. This is not what the AfCFTA has been designed to achieve.    

There was an earlier decision by the Assembly to launch interim AfCFTA preferential trade. 
However, the Declaration and Decision announced after the December 2020 Summit did 
not contain a qualification in the form of commercially meaningful trade. Reciprocity was 
the guiding principle. The AfCFTA process found itself in the same position then in the 
sense that negotiations to finalise tariff reductions and rules were still ongoing but that it 
was considered necessary to demonstrate progress and tangible benefits. 

This is the second attempt to begin with preferential trade under the AfCFTA. The first one 
had to begin on 1 January 2021 but did not bring about the breakthrough that some had 
hoped for. The reason was the absence of sufficient and clear reciprocal benefits. Reci-
procity and certainty are essential requirements in preferential trade arrangements and in 
order to comply with the requirements of Article XXIV GATT. 

It is one year later. When the Assembly decision becomes available, it will be possible to 
tell how interim AfCFTA trade might commence and allow for preferential market access 
among countries presently trading with each other under MFN rates. Trade under Region-

61  Arts 10 and 18, Vienna Convention on the Law of Treaties 1969.
62  See Art 8(2) AfCFTA Agreement.

al Economic Community FTAs (where the bulk of intra-African trade happens) will not be 
affected. We will then also know how interim commercially meaningful trade may happen, 
and whether the private sector, the real traders, will have recognized opportunities for 
commercially meaningful trade.

Prospects

The AfCFTA’s benefits will only materialise once the deal originally envisaged (a continental 
FTA with additional Protocols on trade in services, investment, intellectual property rights 
and competition policy63) has been achieved.  With one single continental trade regime 
being the goal, there is no alternative but to engage in these difficult negotiations till an 
inclusive and complete arrangement has been agreed. The national legal adjustments will 
then be relatively straightforward; a comprehensive FTA based on legal instruments bind-
ing all the State Parties can be implemented. The associated annexes on customs proce-
dures, trade facilitation, non-tariff barriers, trade remedies, SPS and TBT standards can be 
applied as already agreed. National tariff books will contain a definitive AfCFTA column and 
customs procedures will be clear. A familiar procedure will be available to private parties 
for cross-border continental trade within the AfCFTA design and as agreed among the State 
Parties. 

Establishing a rules-based trade regime on this scale (aiming to liberalise 90% of tariff lines) 
is a complex exercise. In a member-driven process involving more than fifty countries at 
very different levels of economic development that pursue national and regional offensive 
and defensive interests, the required negotiations will never be a walk in the park. But cer-
tainty and predictability are vital for the AfCFTA

63  For the scope of this arrangement see Art 6 AfCFTA Agreement. 
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Agricultural Trade

Katrin Kuhlmann

Legal and Institutional Dimension of the AfCFTA in the 
Context of Agricultural Development and Trade

There are several lenses through which the legal aspects of the Agreement Establishing the 
African Continental Free Trade Area (AfCFTA) could be assessed in order to evaluate the im-
pact on agricultural development, trade, and food security within the continent and in the 
broader global context as well.  While the legal commitments in goods and services under 
the AfCFTA are one important lens, this section will focus on another aspect, namely the legal 
provisions in the AfCFTA that will have significant implications for governance and the rules 
of the market itself.  These include regulation of non-tariff measures (NTMs), some of which 
may be non-tariff barriers (NTBs) that have a discriminatory effect on trade, and other mar-
ket regulatory aspects related to trade in both goods and services. This dimension may also 
include rules in new areas that are yet to be negotiated under the AfCFTA, such as invest-
ment, competition, intellectual property rights (IPRs), digital trade, and gender.  Across all of 
these substantive legal and regulatory areas, this section will describe three interconnected 
dimensions: (1) the extent to which the AfCFTA presents a unique and innovative legal mod-
el, even if aspects of this model cannot yet be fully assessed; (2) the degree to which the 
AfCFTA aligns with and possibly deviates from other international rules, including the rules 
of the World Trade Organization (WTO) and African Regional Economic Communities (RECs), 
bearing in mind that the RECs form part of the structure of the AfCFTA; and (3) the extent 
to which the AfCFTA could perhaps establish new legal standards that more fully reflect the 
importance of agricultural development and trade on the continent.  

Comparatively, the AfCFTA is relatively unique in aspects of its structure and substance,64 which 
could have particular implications for agricultural development as discussed throughout this 
section.  Structurally, the AfCFTA is a framework agreement, which establishes a foundation of 
more general principles and provisions, with new commitments, mainly in the form of protocols, 
to be added over time.65  Although the AfCFTA has moved forward relatively quickly over the past 
several years, it has its roots in earlier instruments, beginning with the Organisation of African 
Unity and 1980 Lagos Plan of Action and advancing under the 1991 Abuja Treaty Establishing 
the African Economic Community (Abuja Treaty) and 2000 Constitutive Act of the African Union.66

The AfCFTA text incorporates elements of its framework nature in the agreement provisions, 

64  Agreement Establishing the African Continental Free Trade Area (Mar. 21, 2018), 58 I.L.M. 1028 [hereinafter AfCFTA], 
https://afcfta.au.int/en/documents/2018-03-21/agreement-establishing-african-continental-free-trade-area-afcfta, ac-
cessed 20 November 2021.  For a discussion of the unique nature of African trade agreements, see James Thuo Gathii, 
“African Regional Trade Agreements as Flexible Legal Regimes”, 35 North Carolina Journal of International Law and Com-
mercial Regulation 572 (2010). For a discussion of some of the unique aspects of the AfCFTA, particularly with respect to 
special and differential treatment and development dimensions, see Katrin Kuhlmann & Akinyi Lisa Agutu, “The African 
Continental Free Trade Area:  Toward A New Model for Trade and Development Law,” 51 Georgetown Journal of Interna-
tional Law 4, 753 (2020).  

65  AfCFTA, art. 3.  Under Article 29, the AfCFTA can be amended following a prescribed process, with modification based 
on Article 23, which references the Protocols under Phases I and II and “any other Instrument within the scope of this 
Agreement deemed necessary.”

66  Org. of African Unity [OAU], Lagos Plan of Action for the Economic Development of Africa 1980-2000, at 5, https://www.resakss.org/
sites/default/files/OAU%201980%20Lagos%20Plan%20of%20Action%20for%20the%20Economic%20Development%20of%20
Africa.pdf; Treaty Establishing the African Economic Community, June 3, 1991, 30 I.L.M. 1241, 8, https://au.int/sites/default/files/
treaties/37636-treaty-0016_-_treaty_establishing_the_african_economic_community_e.pdf; Constitutive Act of the African Union, 
July 11, 2000, at 5, https://au.int/sites/default/files/pages/34873-file-constitutiveact_en.pdf.  
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including a provision that provides for a periodic review by the State Parties every five years 
“to ensure effectiveness, achieve greater integration, and adapt to evolving regional and inter-
national developments.”67 Although a protocol on agriculture and food security is not planned 
at this stage, this modular structure could enable the AfCFTA State Parties to undertake more 
innovative commitments in agriculture in the months and years to come.  The AfCFTA is im-
portantly built upon the foundation of the RECs, which have already taken significant steps to 
align, harmonise, and streamline trade rules for agricultural development and food security, 
as discussed in greater detail below. Substantively, the AfCFTA contains relatively standard 
provisions related to agricultural trade, such as provisions on sanitary and phytosanitary (SPS) 
measures, technical barriers to trade (TBT), and trade facilitation, along with general provisions 
on goods and services, but the AfCFTA text contains some important references to agricultural 
development and food security that could provide the foundation for later work. 

The AfCFTA’s preamble and objectives both include the promotion of agricultural development 
and food security,68  although these are the only two explicit mentions of agriculture in the main 
agreement text. The Protocol on Trade in Goods and related annexes, including those on NTBs 
(Annex 5), SPS (Annex 7), TBT (Annex 6), transit (Annex 8), customs co-operation (Annex 3), trade 
facilitation (Annex 4), trade remedies (Annex 9), and rules of origin (ROO) (Annex 2), all relate to 
agricultural development in a number of respects, as discussed below.  There is also a link be-
tween agricultural development and services, which is covered under the AfCFTA’s Protocol on 
Trade in Services, and this is an area that would be worthy of additional research and greater 
focus going forward. One particular innovation contained in the AfCFTA model, which is drawn 
from several RECs, is the establishment of a mechanism for identifying, reporting, resolving, 
monitoring, and eliminating NTBs, many of which tend to arise in the agricultural sector.69

Overall, the AfCFTA’s incremental “building block” structure, based on the principle of variable 
geometry,70  could be instrumental in the context of agricultural development, as it could allow 
for greater focus on agriculture and food security over time and could integrate areas of law 
in which the RECs have already advanced, such as regulation of agricultural inputs (see Box 1). 
The agreement’s initial scope is provided for in Article 6, which establishes that the AfCFTA is 
meant to cover trade in goods, services, investment, IPR, and competition policy.71

The focus of Phase I has been on liberalising ninety percent of tariff lines within five years, 
as discussed more extensively in the preceding section; least developed countries (LDCs) 
are meant to have a longer period of ten years for liberalisation.72 Within the remaining 
ten percent, seven percent of tariff lines are subject to a longer transition period (thirteen 
years), and three percent of tariff lines (also called the Exclusion List) can be excluded for 

67  AfCFTA, art. 28 (Review).
68  AfCFTA, art. 3(g).
69  Compiled Annexes to the AfCFTA [hereinafter AfCFTA Annexes], Annex 5, Non-Tariff Barriers.
70  AfCFTA, art. 5 (c).
71  AfCFTA, art. 6.
72  Trade Law Centre (tralac), “AfCFTA: Frequently Asked Questions” (March 2021) at 6. https://www.tralac.org/documents/

resources/faqs/4293-updated-tralac-afcfta-faqs-march-2021/file.html.  

compelling justifications, including food security.73 The AfCFTA Tariff negotiations are sup-
ported by an online portal that allows State Parties to upload their tariff commitments and 
help facilitate negotiations.74

Phase I of the AfCFTA was initially set to become fully operational on July 1, 2020, with the time-
line pushed to January 1, 2021 due to COVID-19 for legally implementable tariff schedules and 
ROO;75 however, trade under the AfCFTA has been held up as aspects of Phase I remain under 
development.76 Phase I has consisted of Protocols on Trade in Goods and Trade in Services, Dis-
pute Settlement, as well as annexes on Trade Facilitation, Transit, Trade Remedies, and SPS and 
TBT, which integrate aspects of African and WTO law.77 AfCFTA Member States are also complet-
ing schedules of market access commitments for goods and services (within services, focus is 
on five priority services areas, namely business services, communications, finance, tourism and 
transport)78 and ROO, the latter of which will be incorporated into Annex 2 to the AfCFTA.79 

While several of these priority services sectors, such as information and communications 
technology (ICT), finance, and transport will be particularly important to development of 
the agricultural sector, there are also agriculture-specific aspects that should be consid-
ered, along with significant domestic regulatory implications.

Agricultural goods and services are covered under the AfCFTA Protocols on Trade in Goods and 
Trade in Services, along with the AfCFTA State Party schedules of concessions which will be an-
nexed when complete, and the accompanying rules annexes, which are discussed in greatede-
tail below.80  It is important to note that the AfCFTA does not contain provisions similar to those 
in the WTO Agreement on Agriculture on domestic support and subsidies.  It will be critical to 
see how the goods and services schedules reflect not only primary agricultural products but 

73  Id.
74  AFCFTA and AU, “The Schedule of Tariff Concession”, https://afcfta.au.int/en/schedules-tariff-concessions. 
75  Annex 1 on Schedules of Tariff Concessions will be added once tariff negotiations among the AfCFTA State Parties are 

complete.  See Decision and Declaration of the Assembly of the African Union dated 5 December 2020, accessible at 
https://afcfta.au.int/en/documents/2020-12-05/decision-start-trading-under-afcfta

76  Although the AU Assembly decided to officially launch trade under the AfCFTA on January 1, 2021, this is only possible for 
goods for which rules of origin (ROO) have been agreed and tariff offers tabled, “provided that the tariff offers comply 
with the agreed modalities for tariff negotiations and that the State Parties are ‘customs ready’”, meaning that updates 
to tariff schedules, changes to customs rules, and modifications to documentation requirements and processes (in-
cluding rules of origin certificates) are in place.  Tralac, “AfCFTA: Frequently Asked Questions” 5 (March 2021),  https://
www.tralac.org/documents/resources/faqs/4293-updated-tralac-afcfta-faqs-march-2021/file.html.  Further, only States 
that have ratified the AfCFTA and qualify as State Parties (including within Customs Unions) can begin trading under the 
AfCFTA.  Luladay Berhanu Mengistie, “Ambiguities in the AfCFTA Text:  Red Herrings or Problems with Bearing on the 
Implementation of the AfCFTA,” Afronomicslaw, December 15, 2021, https://www.afronomicslaw.org/category/analysis/
ambiguities-afcfta-text-red-herrings-or-problems-bearing-implementation-afcfta.

77  AfCFTA Annexes. See also Kuhlmann & Agutu, supra note 2.
78  Tralac, “AfCFTA: Frequently Asked Questions” 5 (March 2021). https://www.tralac.org/documents/resources/faqs/4293-

updated-tralac-afcfta-faqs-march-2021/file.html 
79  Annex 2 on ROO.  See Tralac, The AfCFTA: A Tralac Guide,  4 (6th ed. Nov. 2019), https://www.tralac.org/documents/re-

sources/booklets/3028-afcfta-a-tralac-guide-6th-edition-november-2019/file.html  
80  As of February 2022, 41 countries have deposited their instruments of ratification with the AU Commission. These are 

(in the order by date): Ghana, Kenya, Rwanda, Niger, Chad, Eswatini, Guinea, Côte d’Ivoire, Mali, Namibia, South Africa, 
Congo, Rep., Djibouti, Mauritania, Uganda, Senegal, Togo, Egypt, Ethiopia, Gambia, Sahrawi Arab Democratic Rep., Sierra 
Leone, Zimbabwe, Burkina Faso, São Tomé & Príncipe, Equatorial Guinea, Gabon, Mauritius, Central African Rep., Angola, 
Lesotho, Tunisia, Cameroon, Nigeria, Malawi, Zambia, Algeria, Burundi, Seychelles, Tanzania, and Cabo Verde (See Tralac, 
“Status of AfCFTA Ratification”, https://www.tralac.org/resources/infographic/13795-status-of-afcfta-ratification.html). 
Further 42 countries have complied with their domestic requirements for ratification of the AfCFTA. 
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also a broader range of goods and services needed to diversify markets and build agricultural 
value chains (including goods and services related to storage, processing, and trade, for exam-
ple).  In addition, services in general and more specific services like agricultural finance tend to 
be under-emphasised in trade negotiations and domestic regulatory systems,81 yet services 
are incredibly important in the context of agricultural development and realising the 
benefits from trade more generally. Focus on these areas and on the non-tariff measures 
and other regulatory aspects surrounding these goods and services will be important if the 
AfCFTA is to strengthen continental agricultural value chains, as projections show it holds the 
potential to do,82 support agricultural development along Africa’s existing trade corridors,83 
and enhance food security on the continent.

In January 2022, the Council of Ministers reached a decision on the majority of ROO, although a 
final step remains with the Heads of State of the AU Assembly for approving the decision.84  The 
Council of Minister’s decision will lead to the adoption of ROO for the majority of tariff lines,85 
although it is noteworthy that ROO in some areas, like agricultural products (such as wheat 
flour and sugar, for example) and fish, have proven to be more difficult over the course of ROO 
discussions.86 Article 13 of the Protocol on Trade in Goods establishes preferential treatment 
under ROO if the products originate in the State Parties, in accordance with the conditions 
and transparent, clear, and predictable criteria set out in Annex 2 on Rules of Origin (“Annex 
2”).87 Under the AfCFTA, there are two categories that apply to products originating from a 
State Party (product-specific):  a) wholly obtained in that State Party, and b) those that have 
undergone substantial transformation in the StateParty.88 Substantial transformation includes 

81 See Edward Katende & Katrin Kuhlmann, “Building a Regulatory Environment for Agricultural Finance”,  Uganda 
Bankers’ Association, June 2019; https://cb4fec8a-9641-471c-9042-2712ac32ce3e.filesusr.com/ugd/095963_a0e1d-
52d6040405c86334e2bfd8084dc.pdf. 

82 Fusacchia Ilaria, Bali Jean and Salvatici Luca, “The AfCFTA Impact on Agricultural and Food Trade: a Value Added Perspec-
tive” Roma Tre University, Rome, Italy; International Rice Research Institute, Los Baños, Philippines (2021): 36. https://academ-
ic.oup.com/erae/advance-article/doi/10.1093/erae/jbab046/6398758?login=true

83  See Katrin Kuhlmann, Africa’s Development Corridors: Pathways to Food Security, Regional Economic Diversification, and Sus-
tainable Growth, in Filling in the gaps: CritiCal linkages in promoting aFriCan Food seCurity 10 (2012).  

84  GhanaWeb, “AfCFTA Council of Ministers Reach Agreement on 88% of Tradeable Goods, (Jan. 31, 2022), https://www.
ghanaweb.com/GhanaHomePage/business/AfCFTA-Council-of-Ministers-reach-agreement-on-88-of-tradeable-goods-
1457599#:~:text=AfCFTA%20Council%20of%20Ministers%20reach%20agreement%20on%2088%25%20of%20trade-
able%20goods,-Wamkele%20Mene%2C%20AfCFTA&text=Trading%20activities%20under%20the%20African,to%20
the%20Rules%20of%20Origin.

85  As of January 2022, following a new agreement on Rules of Origin, rules of origin covering about 88 percent of tariff lines 
had been adopted.  Xinhua, “AfCFTA Members Conclude Negotiations on Rules of Origin to Enhance Free Trade, (Jan. 30, 
2022), https://www.bilaterals.org/?afcfta-members-conclude.

86  See Luladay Berhanu Menigistie, “Ambiguities in the AfCFTA Text: Red Herring or Problem with Bearing on Implementation 
of the AfCFTA”, (December 15, 2021), https://www.afronomicslaw.org/category/analysis/ambiguities-afcfta-text-red-her-
rings-or-problems-bearing-implementation-afcfta. Specific agricultural products include fish and crustaceans, molluscs 
and other aquatic invertebrates, cheese and curd, buttermilk, yoghurt, curdled milk and cream, wheat or meslin flour, 
palm oil, soyabean oil, mustard oil, animal or vegetable fats and oils, cane or beet sugar, and others.  Chapters 1, 2, 4 
other than headings 04.03 and 04.06, 5, 6, 7, 8, 9, 10, 11 except headings 11.01, 12, 13, 14, 15 other than headings 15.04, 
15.07. 15.11. 15.12, 15.14, 15.18, 15.21, 16 except headings 16.04, 16.05, 17 except headings 17.01, 17.02, 17.04, 18, 19 
except headings 19.01 and 19.03, 20 except headings 2009.  See Appendix IV to Annex 2 on Rules of Origin at 16-30.

87  Article 13, Protocol on Trade in Goods, Agreement Establishing the African Continental Free Trade Area, 23.  Goods shall 
be eligible for preferential treatment under this Protocol, if they are originating in any of the State Parties in accordance 
with the criteria and conditions set out in Annex 2 on Rules of Origin, and in accordance with the Appendix to be developed 
on General and Product Specific Rules. Article 2, Part II, Annex 2 Rules of Origin, Compiled Annexes to the Establishment of 
the Continental Free Trade Area, 5. The purpose of this Annex is to implement provisions of the Protocol on Trade in Goods 
concerning Rules of Origin and to ensure that there are transparent, clear and predictable criteria for determining eligibility for 
preferential treatment in the AfCFTA..

88  Article 4, Part II, Annex 2 Rules of Origin, Compiled Annexes to the Establishment of the Continental Free Trade Area, 6.

value addition, inclusion of non-originating material content, changes in tariff heading, and 
specific processes.89 In addition to product-specific ROO, there are also regime-wide rules 
that apply across products and sectors, such as cumulation, certification, and the principles of 
territoriality, absorption, and tolerance, all of which increase the compliance costs for exporters, 
particularly in sectors such as agriculture.90 

Rules of origin will continue to be very important in the context of agricultural trade, particularly 
as countries within the continent shift from primary agricultural production to higher value-
added products.  Africa’s agricultural commodities such as cocoa, coffee, cotton, tobacco, 
spices, as well as processed agricultural goods such as cane and beet sugar, remain at the core 
of Africa’s trade and hold untapped future potential.91 Incomplete ROO will, therefore, create 
challenges with regard to significant gains in terms of agricultural trade and food security as 
the AfCFTA is implemented.  

It is also important to note that ROO currently differ across the RECs, with the Economic 
Community of West African States (ECOWAS) and Common Market for Eastern and Southern 
Africa (COMESA) using change in heading, value content addition, wholly obtained, and special 
process as the criteria for the determination of rules of origin and the East African Community 
(EAC) and Southern African Development Community (SADC) encompassing a more diverse, 
specific, and essentially restrictive focus on the change in tariff classification criterion. 92 

Phase II negotiations on additional protocols have also begun, even though Phase I is 
still being completed. As specified in the AfCFTA text, new Protocols will be negotiated 
on IPR, Competition Policy, and Investment.93  Discussions are reportedly beginning with 
investment, with the other protocols to follow. A Protocol on E-Commerce has also been 
approved by the African Union (AU) Assembly,94 and a Protocol on Gender was recently 
announced, which will likely also include youth and small- and medium-sized enterprises.95  
While the content of these new protocols cannot yet be fully discerned, they will follow the 
institutional framework and governance aspects of the AfCFTA, including in relation to the 
RECs as discussed below. New protocols will have particular implications for agricultural 
development and food security as well, particularly in light of the substance of these new 

89  Article 6.1, Part II, Annex 2 Rules of Origin, Compiled annexes to the Establishment of the Continental Free Trade Area, 8.
90  Julien Gourdon, Dzmitry Kniahin, Jaime de Melo & Mondher Mimouni, “Rules of Origin across African Regional Trading 

Agreements: A Landscape with Measures to Address Challenges at Harmonization”, 8(1) Journal oF aFriCan trade, 96, [98, 
99] (2021).

91  See Landry Signe & Payce Madden, “Considerations for Rules of Origin under the African Continental Free Trade Area”, 8(2) 
Journal oF aFriCan trade, 77 [78] (2021) and Komi Tsowou & Junior Davis, “Reaping the AfCFTA Potential Through Well-Func-
tioning Rules of Origin”, 8(2) Journal oF aFriCan trade, 88 (2021).

92  Julien Gourdon, Dzmitry Kniahin, Jaime de Melo & Mondher Mimouni, “Rules of Origin across African Regional Trading 
Agreements: A Landscape with Measures to Address Challenges at Harmonization”, 8(1) Journal oF aFriCan trade, 96 at 104 
(2021).

93  AfCFTA, art. 7.
94  African Union (AU), Decision on the AfCFT) Doc. Assembly/AU/4 (XXXIII), Assembly/AU/Dec. 751 (XXXIII).  
95  Xinhua, “AfCFTA Secretariat Mulls Protocol to Promote Gender, Youth Interests” The Standard (27 April 2021), https://www.

standardmedia.co.ke/business-news/article/2001411063/afcfta-secretariat-mulls-protocol-to-promote-gender-youth-in-
terests; see also, Eleni Giokos, “Now for the Hard Part, Says Secretary-General of African Continental Free Trade Area” 
CNN Business (Jun. 16, 2021), https://edition.cnn.com/2021/06/16/business/wamkele-mene-afcfta-spc-intl/index.htm-
l?utm_source=fbCNNi&utm_campaign=africa&utm_medium=social&fbclid=IwAR0x7fg7mRaFL_O5P61fKhR3ojBM6b-
f0w9_MQRtX6fvgKKQ6fB5h337uYyA.
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protocols and the acquis principle and role of the RECs.96   

AfCFTA Institutional Framework and Governance

The AfCFTA builds upon a broader legal and institutional framework established through 
the 1991 Abuja Treaty Establishing the African Economic Community (Abuja Treaty) and 
2000 Constitutive Act of the AU, which created the legal basis for a pan-African trade agree-
ment as called for under the 1980 Lagos Plan of Action.97  The AfCFTA is also a flagship ele-
ment of the AU Agenda 2063 and aligns with the Sustainable Development Goals (SDGs),98 
both of which have a focus on food security and agricultural development. Sustainable 
development and the SDGs are referenced in several places in the AfCFTA text, including in 
the agreement’s General Objectives and in the preamble and specific objectives of the Pro-
tocol on Trade in Services,99  creating a link between the AfCFTA and the SDGs that could 
provide a foundation for future focus on agriculture and food security.  

Although earlier efforts to establish a continental trade area had not materialised, the 
AfCFTA gained momentum relatively quickly following a 2012 decision among AU Heads 
of State,100 and the agreement was signed in March 2018 and entered into force in May 
2019.101 Part III of the Agreement Establishing the AfCFTA outlines the AfCFTA’s institu-
tional structure, which is integrated within the broader institutional structure of the AU,102 
yet it is important to emphasise that the AfCFTA is a consensus-based model driven by AU 
Member States that are or will become State Parties to the AfCFTA.103  According to AfCFTA 
Part III Article 9, the AfCFTA’s institutional framework for “implementation, administration, 
facilitation, monitoring, and evaluation” consists of four entities:  (1) the AU Assembly, (2) 
the Council of Ministers, (3) the Committee of Senior Trade Officials, and (4) the AfCFTA 
Secretariat,104 which was established in August 2020 in Accra, Ghana.   
The AU Assembly provides high-level guidance and oversight, in line with the Action Plan for 
Boosting Intra-African Trade, and has the “exclusive authority” to interpret the AfCFTA text as 

96  AfCFTA, art. 5 (f) and art. 19.  See also, Kuhlmann & Agutu, supra note 2.
97  Org. of African Unity [OAU], Lagos Plan of Action for the Economic Development of Africa 1980-2000, at 5, https://www.

resakss.org/sites/default/files/OAU%201980%20Lagos%20Plan%20of%20Action%20for%20the%20Economic%20De-
velopment%20of%20Africa.pdf; Treaty Establishing the African Economic Community, June 3, 1991, 30 I.L.M. 1241, 8, 
https://au.int/sites/default/files/treaties/37636-treaty-0016_-_treaty_establishing_the_african_economic_community_e.
pdf;  Constitutive Act of the African Union, July 11, 2000, at 5, https://au.int/sites/default/files/pages/34873-file-constitu-
tiveact_en.pdf.  

98  African Union Commission, Agenda 2063 Framework Document—The Africa We Want (2015), https://au.int/en/agenda2063/
overview.

99  Article 3 (2) (b) of the Protocol on Trade in Services includes the specific objective of  “promote sustainable development 
in accordance with the Sustainable Development Goals (SDGs)”.

100  Decision of the Assembly of Heads of State and Government during the Eighteenth Ordinary Session held in Addis 
Ababa, Ethiopia 29-30 January 2012 (Assembly/AU/Dec. 394(XVIII) of the Framework, Road Map and Architecture for Fast 
Tracking the Establishment of the AfCFTA and the Action Plan for Boosting Intra-African Trade.

101  The consolidated AfCFTA text was adopted and signed at the 10th Extraordinary Summit of the AU Assembly in Kigali, 
Rwanda on March 21, 2018 by forty-four African Heads of State and Government and entered into force on May 30, 
2019 following ratification by twenty-four countries. As of September 2021, fifty-four of the fifty-five AU Member States 
had signed the AfCFTA, and thirty-eight countries had ratified the agreement.  See Tralac, “Status of AfCFTA Ratification”, 
https://www.tralac.org/resources/infographic/13795-status-of-afcfta-ratification.html 

102  AfCFTA, Part III.
103  Signatories that have not yet ratified the AfCFTA are referred to as “Non-State Parties”.  
104  AfCFTA, Part III, art. 9.

recommended by the Council of Ministers.105  The Council of Ministers, which is comprised of 
relevant trade ministers and authorities from the AU Member States, is responsible for imple-
mentation of the AfCFTA and supervision of relevant AfCFTA committees and working groups, 
as well as adoption of decisions that are binding upon AfCFTA State Parties that may result in 
the need for changes to domestic law or regulation in order to fulfil obligations under the Af-
CFTA Agreement (this latter dimension is particularly important, as domestic law will ultimately 
determine how aspects of the AfCFTA are operationalized or implemented).106 The Committee 
of Senior Trade Officials, which, like the Council of Ministers, must also meet at least twice a 
year, consists of Permanent or Principal Secretaries of the AfCFTA State Parties who establish 
committees, working groups, programmes, and action plans, as well as direct the AfCFTA Sec-
retariat, all acting in accordance with the decisions of the Council of Ministers.107  The African 
RECs also participate in the Committee of Senior Trade Officials in an advisory capacity.  

The RECs are integral to the AfCFTA in structure and substance.  The AfCFTA provides that the 
“RECs’ Free Trade Areas [will serve] as building blocks for the AfCFTA”.108  While the AU recognizes 
eight official RECs, several have the most well-developed trade and agricultural rules, namely, the 
COMESA, EAC, ECOWAS, and SADC.109  Within this group of four, some are Customs Unions instead 
of Free Trade Areas, and several have pursued deeper integration through other instruments, 
such as the Tripartite Free Trade Area (TFTA) among COMESA, the EAC, and SADC.  Among and 
across these RECs, however, legal systems and their implementation differ,110 especially with 
respect to agricultural rules.111  

105  AfCFTA, Part III, art. 10 (para. 1 and 2).
106  AfCFTA, art. 11 (paras. 3, 4, and 5).  In Common Law jurisdictions, the provisions of the AfCFTA will need to be incorporat-

ed into domestic law in order to enter into effect, and, even in Civil Law jurisdictions that do not require a parliamentary 
process for treaty domestication, some changes may be needed.  See Kuhlmann & Agutu, supra note 2, at 759-60; foot-
note 40 at 762.  See generally, Laura Páez, “A Continental Free Trade Area: Imperatives for Realizing a Pan-African Market”, 
50 Journal of World Trade 533 (2016).

107  AfCFTA, art. 12 (para. 2).
108  AfCFTA, art. 5.  It is, however, notable that Article 5 of the AfCFTA does not mention Customs Unions (CUs), which have 

common external tariffs.  The East African Community (EAC), for example, is a CU and not a Free Trade Area within the 
meaning of Article XXIV of the General Agreement on Tariffs and Trade (GATT), which has important implications for 
agricultural trade; ECOWAS also encompasses the sub-regional West African Economic and Monetary Union (UEMOA), 
which is also a Customs Union, and the Southern African Customs Union (SACU), while not one of the official AU RECs is 
a longstanding REC.

109  Although the AfCFTA is the first agreement to integrate the RECs continent-wide, in 2015, COMESA, the EAC, and SADC 
joined together to form the Tripartite Free Trade Area (TFTA), which also has implications for alignment of rules under 
the AfCFTA.

110  Kuhlmann & Agutu, supra note 2, at 759; see also Gerhard Erasmus, “Does the AfCFTA Enable Africa to Speak with One 
Voice on Trade Issues?” (tralac, March 2020), available at https://www.tralac.org/publications/article/14456-does-the-
afcfta-enable-africa-to-speak-with-one-voice-on-trade-issues.html and Mwangi S. Kimenyi & Katrin Kuhlmann, “African 
Union: Challenges and Prospects for Regional Integration in Africa”, 7 Whitehead Journal of Diplomacy and International 
Relations 7, 7 (2012) and Katrin Kuhlmann, “Harmonizing Regional Seed Regulations in Sub-Saharan Africa:  A Compara-
tive Assessment”, (Syngenta Foundation for Sustainable Agriculture, 2015). 

111  See Kuhlmann, “Harmonizing Regional Seed Regulations”.  There are notable differences across the RECs, with more 
binding rulemaking systems in the EAC and COMESA; in contrast and also within the TFTA, the SADC system is based 
more on non-binding Memoranda of Understanding amongst Member States that have pressed for significant sover-
eignty within the regional system.  With respect to the gap between legal provisions and implementation more generally, 
see, generally, Katrin Kuhlmann, “Reframing Trade and Development:  Building Markets Through Legal and Regulatory 
Reform (World Economic Forum, 2015), http://e15initiative.org/publications/reframing-trade-and-development-build-
ing-markets-through-legal-and-regulatory-reform/ and Trudi Hartzenberg, “Regional Integration in Africa”, WTO Econom-
ic Research and Statistics Division Working Paper No. ERSD-2011-14 (WTO, 2011).
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Reconciling the differing levels of integration among the RECs will have implications for 
alignment of rules and commitments as the AfCFTA forward.112 The AfCFTA recognizes 
among its objectives the need to “resolve the challenges of multiple and overlapping 
memberships and expedite the regional and continental integration processes.”113 
Because the AfCFTA is such a new legal instrument, it is unclear how the integration of 
REC and AfCFTA rules will function in practice. Yet, the AfCFTA text is clear that the acquis 
principle will apply and provides that the AfCFTA shall take precedence in case of a conflict 
or inconsistency with the regional rules established under the RECs and that, among the 
RECs, “higher levels of regional integration” shall prevail.114  Due to the overlapping rules 
established under the RECs, including those that relate to agriculture, this will present a 
considerable but important task. In some areas, such as SPS and TBT, the acquis principle 
will make the AfCFTA the binding instrument in the case of any conflicts in regional rules. 
In other areas, like agricultural inputs, where the AfCFTA does not yet contain provisions, it 
will be important to understand which RECs provide a higher level of regional integration, 
although interpretation of this term will also present challenges.  

The AfCFTA structure also incorporates various committees and working groups. A 
Committee on Trade in Goods has been established, 115 as has a Committee on Trade in 
Services.116  

The Committee on Trade in Goods has a number of sub-committees, as set forth in the 
Annexes: (a) Sanitary and Phytosanitary Sub-Committee; (b) Technical Barriers to Trade 
Sub-Committee; (c) Non-Tariff Barriers Sub-Committee; (d) Trade Facilitation, Customs 
Cooperation and Transit Sub-Committee; (e) ROO Sub-Committee; and (f) Trade Remedies 
Sub-Committee.117  There is also a Non-Tariff Barriers Coordinating Unit under the NTB 
Sub-Committee.118  All of these will be relevant to agricultural development and trade. 
Figure 1 below depicts the existing committee and sub-committee structure.

112  See Kuhlmann & Agutu, supra note 2.  See also Elina Fergin, “Tangled up in a Spaghetti Bowl—Trade Effects of Overlapping 
Preferential Trade Agreements in Africa” 11 (2011) (unpublished Bachelor Thesis in Economics) (on file at the School of 
Economics and Management, Lund University) and Thabane Nhlengethwa, “The COMESA-EAC-SADC Tripartite Free Trade 
Area Negotiations” 12 (Aug. 30, 2016) (on file with the University of the Witwatersrand).

113  AfCFTA, art. 3(h).
114  AfCFTA, art. 5 (f) and art. 19.  This use of the “acquis principle” may mean that the AfCFTA will not be able fully reconcile 

differences among the RECs, which will also continue to generate and implement their own law.  See, e.g., Trudi Hartzen-
berg, “AfCFTA Negotiations After Kigali—Keeping an Eye on the End Game”, (tralac, June 20, 2018), https://www.tralac.org/
blog/article/13119-afcfta-negotiations-after-kigali-keeping-an-eye-on-the-end-game.html.  The same is likely true of legal 
differences among these different regional instruments.  Kuhlmann & Agutu, supra note 2, at 762.

115  Article 31 (1), Protocol on Trade in Goods establishes the Committee on Trade in Goods, (2018) https://au.int/sites/
default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf; Sub-Committees referenced in the Annexes: 7 
(Sanitary and Phytosanitary), 6 (Technical Barriers to Trade), 5 (Non-Tariff Barriers)3 (Customs Co-operation and Mutual 
Administrative Assistance), 2 (Rule of Origin (ROO)) and 9 (Trade Remedies). 

116  Article 26 (1), Protocol on Trade in Services, (2018) https://au.int/sites/default/files/treaties/36437-treaty-consolidat-
ed_text_on_cfta_-_en.pdf 

117  Annex 2 on Rules of Origin; Annex 3 on Customs Cooperation and Mutual Administrative Assistance; Annex 4 on Trade 
Facilitation; Annex 5 on Non-Tariff Barriers; Annex 6 on Technical Barriers to Trade; Annex 7 on Sanitary and Phytosani-
tary Measures; Annex 8 on Transit; and Annex 9 on Trade Remedies.

118  Tralac, “AfCFTA: Frequently Asked Questions” (March 2021): 5. https://www.tralac.org/documents/resources/faqs/4293-
updated-tralac-afcfta-faqs-march-2021/file.html 

Figure 1:  AfCFTA Committees and Sub-Committees (tralac)119
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Among these sub-committees, SPS, TBT, NTBs, and trade facilitation have particular rele-
vance to the governance and rules-based aspects of agricultural development, as discussed 
in greater detail in Section II, although ROO and trade remedies are important as well.  Trade 
remedies may become increasingly important to agriculture as markets (and legal systems) 
evolve; however, it is important to note that as of 2016, only a few African countries, such 
as Egypt, Morocco, South Africa, Tunisia, and Kenya had adopted domestic legal system for 
trade remedies, thus highlighting an area in which the intersection between AfCFTA princi-
ples and domestic legal systems needs to be better assessed.120 

Ultimately, as noted, African States are responsible for negotiating and implementing AfCFTA 
commitments. National Implementation Plans are currently being developed by individual Af-
CFTA State Parties, which lay out different aspects of commitment and engagement.  For tariff 
commitments, Customs Unions (CUs) are also negotiating as a bloc, given that they share a 
common external tariff, but not all members of these CUs are yet AfCFTA State Parties.  

Dispute Settlement Under the AfCFTA

The AfCFTA incorporates a dispute settlement system, which bears considerable similarity 
with the WTO Dispute Settlement Understanding (DSU).121 The AfCFTA dispute settlement 
system is laid out in the Protocol on Rules and Procedures on the Settlement of Disputes 
(and relevant annexes) (Dispute Settlement Protocol).  These instruments establish a Dis-

119  Tralac, “AfCFTA) Frequently Asked Questions” (March 2021): 5. https://www.tralac.org/documents/resources/faqs/4293-
updated-tralac-afcfta-faqs-march-2021/file.html 

120  Tralac, Trade Remedies in Africa Trade Arrangement, (2016), https://www.tralac.org/images/docs/9154/trade-remedies-
in-african-trade-arrangements-tralac-conference-brief-april-2016.pdf. 

121 The AfCFTA follows the precedent established by the TFTA, SADC, and other trade agreements to model dispute set-
tlement on the WTO. Olabisi D. Akinkugbe “Dispute Settlement: African Continental Free Trade Area (AfCFTA)” Oxford 
University Press (March 2021): 4. [hereinafter, Akinkugbe 2021].  See also, James Thuo Gathii, “Evaluating the Dispute Set-
tlement Mechanism of the African Continental Free Trade Agreement”, Afronomicslaw, April 10, 2019 [hereinafter Gathii 
2019], https://www.afronomicslaw.org/2019/04/10/evaluating-the-dispute-settlement-mechanism-of-the-african-conti-
nental-free-trade-agreement. 
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pute Settlement Mechanism (DSM)  and Dispute Settlement Body (DSB),122 the latter of 
which incorporate a structure of Dispute Settlement Panels and an Appellate Body, with 
a chair elected by the State Parties.123 Although these provisions and institutions largely 
follow the WTO DSU,124 with a few notable differences.

The AfCFTA’s DSM covers disputes arising between AfCFTA State Parties under the agreement;125 
however, it is only a mechanism for resolving state-to-state disputes, which is common for trade 
agreements, and does not extend to private parties.126 It is also not the only mechanism for re-
solving disputes under the AfCFTA, unlike the WTO’s DSB.127  

Disputes follow a procedure of (a) consultations (which are confidential),128 (b) good offices; (c) 
conciliation or mediation; (d) DSB panels;129 and (e) Appellate Body consideration. Parties to the 
AfCFTA may also seek arbitration when a dispute arises.130  Importantly, under the AfCFTA’s dis-
pute settlement system, there is an emphasis on consultation, not just as a step in the established 
process for resolving disputes, but also as an important mechanism for resolving differences in 
and of itself.131  

The DSB is tasked with interpreting the provisions of the AfCFTA according to customary 
rules of interpretation of public international law,132 Once a State Party initiates proceed-
ings under the Dispute Settlement Protocol, forum shopping is not allowed.133  Once a 

122 Protocol on Rules and Procedures on the Settlement of Disputes, art. 6, Mar. 21, 2018, 58 I.L.M. 1028, 1067;  AfCFTA, art. 
20.  

123 Article 5 (4), Protocol on Rules and Procedures on the Settlement of Disputes, (2018) https://au.int/sites/default/files/
treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf

124 Following consultations, disputes may be referred to the Dispute Settlement Body (DSB) and a request may be made for 
establishment of a Dispute Settlement Panel. AfCFTA, Protocol on Rules and Procedures on the Settlement of Disputes, 
art. 6, Mar. 21, 2018, 58 I.L.M. 1028, 1067. See also, Akinkugbe 2021, supra note 58. 

125 AfCFTA, art. 20 (1-3), https://au.int/sites/default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf 
126 Gerhard Erasmus, “What Disputes could be heard by the AfCFTA Dispute Settlement Mechanism?” tralacBlog, July 2020, 

https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-mechanism.
html

127 Gathii 2019, supra note 59.  Article 3 (2) of the Protocol on Rules and Procedures on the Settlement of Disputes ex-
pressly provides that “This Protocol shall apply subject to such special and additional rules and procedures on dispute 
settlement contained in the Agreement.  To the extent that there is a difference between the rules and procedures of 
this Protocol and the special or additional rules and procedures in the Agreement, the special or additional rules and 
procedures shall prevail.”

128 According to AfCFTA, Protocol on Rules and Procedures on the Settlement of Disputes, art. 7 (7), Requests for Consul-
tations shall be notified to the DSB through the Secretariat in writing, giving the reasons for the request.  A reply to the 
request should be made within ten (10) days after the date of its receipt and shall enter into consultations in good faith 
within a period not exceeding thirty (30) days after the date of receipt of the request. Where no reply has been made, the 
State Party that requested for the consultations may refer the matter to the DSB requesting for the establishment of a 
Panel. A State Party with material trade interest in the Consultations may request to be joined within ten 10 days of the 
circulation of the request for Consultations. The original parties have the discretion of allowing the State Party or not.  

129 According to art. 9 (4), Protocol on Rules and Procedures on the Settlement of Disputes, (2018), the DSB will convene 
within fifteen (15) days of a request and a Panel will be constituted within ten (10) days thereafter.  Panelists are to be 
selected from an indicative list or roster of individuals with expertise in law, trade, or other matters covered by the Af-
CFTA, which shall be maintained by the Secretariat. In the cases of disputes involving there are two (2) disputing State 
Parties, the Panel will consist of three (3) members and where there are more than two (2), the Panel will comprise of five 
(5) members (art. 10 (1-2)).

130 Olabisi D. Akinkugbe, “Dispute Settlement under the African Continental Free Trade Area Agreement: A Preliminary 
Assessment” 28 Supp Afr J Intl Comp L 138 (November 2020) at 8 [hereinafter, Akinkugbe 2020], https://digitalcommons.
schulichlaw.dal.ca/scholarly_works/485/. 

131  AfCFTA, Protocol on Rules and Procedures on the Settlement of Disputes, art. 3 (3) and 7.
132  See Akinkugbe 2021, supra note 59.
133  Akinkugbe 2020 at 7, supra note 67.

panel is constituted under the DSB, upon request of the complaining party following con-
sultations, the panellists have seven days to issue a timetable of proceedings and should 
issue a final report within five months.  Notably, this period is reduced to one and a half 
months for perishable goods, recognizing the unique nature of the agricultural sector.134  
Parties to a dispute may lodge an appeal with the Appellate Body;135 appeals are limited to 
matters of law and legal interpretations covered in the Panel report. Like at the multilater-
al level when operational, the AfCFTA Appellate Body may uphold, modify, or reverse the 
Panel’s findings.136 

Despite the importance of understanding the dispute settlement system established un-
der the AfCFTA, it is also critical to view this system in the context of the historical reluc-
tance of African nations to resort to litigation to resolve trade disputes.137  This, combined 
with the State Party-driven nature of the AfCFTA, likely points to a future in which few for-
mal disputes are likely to arise under the AfCFTA.  In addition, if insight is also to be gained 
from the international trading system, formal disputes are not as common with respect to 
agricultural issues, where the relative number of cases arising under the WTO Agreements 
on Agriculture, SPS, and TBT is lower compared with cases on goods under the GATT and 
trade remedies disputes.138  

Special and Differential Treatment Under the AfCFTA 

The AfCFTA takes a somewhat unique and customised approach to special and differen-
tial treatment (S&DT) that recognizes particular economic, geographic, and legal circum-
stances and vulnerabilities.139 This more differentiated approach to S&DT could allow for 
consideration of other factors, such as degree of industrialization, needs of the agricultural 
sector, resources,  trade infrastructure, and other factors, such as vulnerability and con-
flict.140 S&DT will have particular relevance for the agricultural sector, which accounts for 

134  Article 15 (2-7), Protocol on Rules and Procedures on the Settlement of Disputes, (2018).  Parties may object in writing to   
the initial report (art. 19 (2)), and a final report will be adopted and signed within sixty days from the date of circulation 
(art. 19 (4)).  

135  The Appellate Body is composed of seven persons (serving a four-year term with possibility of renewal), three of whom 
shall hear and determine any one case; Member States shall be widely represented on the Appellate Body.  Appeal 
proceedings shall not extend beyond sixty days from the date on which a party made a notification to appeal to the 
date when the AB circulated its report.  Article 20 (1-8), Protocol on Rules and Procedures on the Settlement of Disputes, 
(2018).

136  Article 21 (1-3), Protocol on Rules and Procedures on the Settlement of Disputes, (2018) https://au.int/sites/default/files/
treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf

137 Olabisi D. Akinkugbe “What the African Continental Free Trade Agreement Protocol on Dispute Settlement Says 
About the Culture of African States to Dispute Resolution”, Afronomicslaw, April 9, 2019, https://www.afronomicslaw.
org/2019/04/09/what-the-african-continental-free-trade-agreement-protocol-on-dispute-settlement-says-about-the-cul-
ture-of-african-states-to-dispute-resolution/. See also, Gathii 2019, supra note 59, Mihreteab Tsighe, “Can the Dispute Set-
tlement Mechanism be a Crown Jewel of the African Continental Free Trade Area?”, Afronomicslaw, April 8, 2019, https://
www.afronomicslaw.org/2019/04/08/can-the-dispute-settlement-mechanism-be-a-crown-jewel-of-the-african-conti-
nental-free-trade-area/, and Tralac, “What to Expect from the AfCFTA Dispute Settlement Mechanism”, Factsheet, 2021, 
https://www.tralac.org/documents/resources/factsheets/4395-what-to-expect-from-the-afcfta-dispute-settlement-
mechanism-july-2021/file.html. 

138 See World Trade Organization, “Disputes by Agreement”, https://www.wto.org/english/tratop_e/dispu_e/dispu_agree-
ments_index_e.htm. 

139 Kuhlmann & Agutu, supra note 2, at 753.  
140 See Sommer & MacLeod.
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75 percent of Africa’s domestic trade,141 and this is an area in which State Parties are likely 
to seek greater flexibility and technical assistance.

The AfCFTA’s Principles enshrine the importance of S&DT with reference to “flexibility and 
special and differential treatment,”142 and S&DT appears throughout the AfCFTA’s provi-
sions.143 S&DT is prominent in the AfCFTA’s Protocol on Trade in Goods, which recognizes 
that State Parties may be at different levels of development and have individual needs in 
terms of S&DT flexibilities.144 In particular, Article 6 of the Protocol on Trade in Goods notes: 

In conformity with the objective of the AfCFTA in ensuring comprehensive and mutually benefi-
cial trade in goods, State Parties shall, provide flexibilities to other State Parties at different levels 
of economic development or that have individual specificities as recognised by other State Parties. 
These flexibilities shall include, among others, special consideration and an additional transition 
period in the implementation of this Agreement, on a case-by-case basis (emphasis added).145 

This case-by-case approach to “special consideration” could be important with respect to 
food security considerations beyond the transition periods already discussed in the con-
text of goods negotiations, for example, and countries might press for other flexibilities 
and technical assistance for agricultural goods and non-tariff measures, including in the 
critical areas of SPS and TBT discussed below.  
S&DT also appears in the Protocol on Trade in Services, which acknowledges the needs 
of “least developed, land locked, island states, and vulnerable economies in view of their 
special economic situation and their development, trade, and financial needs.”146 Article 7 
of the Protocol on Trade in Services further notes that State Parties should “grant flexibil-
ities such as transitional periods, on a case-by-case basis, to accommodate special economic 
situations and development, trade and financial needs of the state parties.”147 Article 7 of the 
Protocol on Trade in Services provides for “special consideration” in services liberalisation 

141 Abdulquadir Abdullahi M, “Participation of Agribusiness Sector Small and Medium Scale Enterprises (SMEs) in the AfCFTA; 
Challenges and Prospects” (January 18, 2021): 6. Available at SSRN: https://ssrn.com/abstract=3773091 or http://dx.doi.
org/10.2139/ssrn.3773091

142 AfCFTA, art. 5(d). While one component of S&DT, flexibility is also a criterion for more inclusive and development-fo-
cused rulemaking.  Katrin Kuhlmann, “Mapping Inclusive Law and Regulation:  A Comparative Agenda for Trade and 
Development” forthcoming in African Journal of International Economic Law, 2nd Ed., https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3912907,

143 These include Art. 15, which allows the Council of Ministers to waive obligations based on “exceptional circumstances” 
and various provisions in the Protocols on Trade and Goods and Protocol on Trade in Services.  In the Protocol on Trade 
in Goods, S&DT provisions include Article 11 (modification of tariff concessions), Article 17 (trade remedies), Article 24 
(infant industries), Articles 26 (general exceptions), Article 27 (security exceptions), and Article 28 (balance of payments 
difficulties), with Article 29 covering technical assistance and capacity building. Protocol on Trade in Goods, supra note 
91. In the Protocol on Trade in Services, they include Article 14 (balance of payment difficulties), Article 15 (general ex-
ceptions), Article 16 (security exceptions), Article 23 (modification of schedules and concessions), and Article 27 (technical 
assistance and capacity building). Protocol on Trade in Services, see also Sommer & MacLeod, at 80.

144 The Preamble to the Protocol on Trade in Goods, Article 6 of the Protocol on Trade in Goods states: “In conformity with 
the objective of the AfCFTA in ensuring comprehensive and mutually beneficial trade in goods, State Parties shall, pro-
vide flexibilities to other State Parties at different levels of economic development or that have individual specificities as 
recognised by other State Parties. These flexibilities shall include, among others, special consideration and an additional 
transition period in the implementation of this Agreement, on a case by case basis,” Protocol on Trade in Goods, art. 6.

145 Protocol on Trade in Goods, art. 6.
146 AfCFTA, Protocol on Trade in Services, Preamble, Mar. 21, 2018, 58 I.L.M. 1028, 1053 [hereinafter Protocol on Trade in 

Services].
147 Protocol on Trade in Services, art. 7.

to “promote critical sectors of growth, social and sustainable economic development” as
well as “special consideration” for technical assistance and capacity building.148 Given the im-
portance of services to agricultural development, it will also be important to assess how these 
provisions might be applied in the context of agricultural development and food security.

Terms and Provisions of AfCFTA 
Agreement Related to Agriculture 

Under the current AfCFTA text, several aspects are especially important to agricultural trade and 
development. These include provisions on quantitative restrictions, ROO, safeguards, SPS, TBT, 
trade facilitation, and S&DT treatment. In particular, the Protocol on Trade in Goods contains 
a number of provisions that will impact agricultural trade, and it is accompanied by a series of 
annexes that contain more detailed provisions and commitments in a number of areas.  These 
annexes will be discussed in varying detail in the sub-sections below. One area in which the 
AfCFTA is relatively silent is with respect to agricultural subsidies, as the AfCFTA does not incor-
porate the WTO Agreement on Agriculture; however, there are references to use of subsidies 
in the Protocol on Trade in Goods, which allows State Parties to provide “subsidies in relation to 
their development programmes” and calls for information exchange and possible consultation 
if another State Party is adversely affected.149 The Protocol on Trade in Services also contains 
provisions on subsidies,150 and the AfCFTA includes provisions on countervailing duties. Notably, 
the RECs have more expansive rules on subsidies.  For example the EAC, has quite permissive 
rules on subsidies and also include disciplines on transparency in the form of notification and 
information sharing.151  COMESA and SADC take a more limited position on subsidies, with par-
ticular disciplines on trade-distorting subsidies.152  The WTO Agreement on Agriculture refers 
to a “fair and market-oriented” approach to subsidies, which would be beneficial as the African 
market grows,153 as would greater focus on market diversification and supply-side constraints.154 
In some areas, such as public stockholding for food security purposes, subsidies disciplines have 
particular relevance, even though subsidies do require resources and effective administration.  
In the area of stockholding, the lack of a permanent multilateral solution to public stockholding 
remains a challenge.155  

148 Protocol on Trade in Services, art. 7.
149 AfCFTA Protocol on Trade in Goods, art. 17.
150 AfCFTA Protocol on Trade in Services, art. 17.
151 Franziska Sucker, “Reflections on Agricultural Subsidies” International Economic Law (September 16, 2021) at 464; avail-

able at SSRN: https://ssrn.com/abstract=3925066 or http://dx.doi.org/10.2139/ssrn.3925066
152 Id. at 465.
153 WTO Agreement on Agriculture art. 20 (c) and preamble, recital 2; see also, Sucker at 468.
154  Sucker at 469.
155  Id. at 466.  The Bali Decision on Stockholding taken at the 2013 Bali Ministerial Conference was an interim solution only, 

and WTO Members States reaffirmed the need to find a permanent solution at the 2015 Nairobi Ministerial Conference, 
but this issue remains outstanding.  Only the 2017 Buenos Aires Ministerial Conference has occurred since then, since 
subsequent Ministerial Conferences have been postponed due to the pandemic.
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The Protocol on Trade in Goods contains overarching provisions on most-favoured nation (MFN) 
treatment (Article 4)156 and national treatment (Article 5) and calls for the progressive elimination 
of import duties (Article 7).  It also allows for the regulation of export duties in a non-discrimina-
tory manner (Article 10).  Article 9 of the Protocol on Trade in Goods calls for the general elimina-
tion of quantitative restrictions vis-à-vis other State Parties, except as otherwise provided for in 
the Annexes and GATT Article XI, which has important implications for food security,157 as well as 
other WTO agreements. AfCFTA State Parties are allowed to apply safeguard measures “where 
there is a sudden surge of a product imported into a State Party, under conditions which cause 
or threaten to cause serious injury to domestic producers of like or directly competing products 
within the territory.”158  Annex 9 addresses safeguards and other trade remedies more specif-
ically, along with AfCFTA Guidelines on Implementation of Trade Remedies.  The Protocol on 
Trade in Goods also contains provisions on infant industry protection (Article 24), state-trading 
enterprises (Article 25), and balance of payments issues (Article 28), as well as S&DT, as discussed 
above.  The Protocol on Trade in Services contains provisions on MFN (Article 4), Transparency 
(Article 5), S&DT (Article 7), and restrictions to safeguard balance of payments (Article 14).

General Exceptions and Security Exceptions are contained in Articles 26 and 27 of the Proto-
col on Trade in Goods and largely track with GATT Article XX and XXI.  The AfCFTA Protocol on 
Trade in Services also contains a general exceptions (Article 15) and security exceptions (Article 
16) clauses consistent with the provisions in the WTO General Agreement on Trade in Services.  
One notable difference between the AfCFTA general exceptions and those contained in the 
GATT is the AfCFTA text specifically references “foodstuffs” in the short supply exception:

(j) essential to the acquisition or distribution of foodstuffs or any other products in gen-
eral or local short supply, provided that any such measures shall be consistent with the 
principle that all State Parties are entitled to an equitable share of the international sup-
ply of such products, and that any such measures, which are inconsistent with the other 
provisions of the Protocol shall be discontinued as soon as the conditions giving rise to 
them have ceased to exist.  (emphasis added)

This is an important modification of the language in GATT Article XX, which does not mention 
“foodstuffs” in the short supply provision, which could have particular implications for food se-
curity within the continent.  As with any exception, this would apply in the event that measures 
are challenged in the context of the MFN or national treatment obligations, and a dispute-based 
approach may not result in illuminating jurisprudence in this area.  Regardless, recognition of 
agriculture within this context highlights the consideration that the AfCFTA negotiators gave to 
food security, which could be further built out as noted in the recommendations.  

156  Notably, Article 4 (2) of the Protocol on Trade in Goods states that “Nothing in this Protocol shall prevent a State Party 
from concluding or maintaining preferential trade arrangements with third parties, provided that such arrangements do 
not impede or frustrate the objectives of this Protocol, and that any advantage, concession, or privilege granted to a Third 
Party under such arrangements is extended to other State Parties on a reciprocal basis.”

157  GATT Article XI 2(a) provides an exception to prohibitions on quantitative restrictions to “prevent or relieve critical short-
ages of foodstuffs or other products essential to the exporting [WTO Member].” See GATT 1994, Article XI.2(a), supra note 
42; The Agreement on Agriculture, Article 12, April 15, 1994, Marrakesh Agreement Establishing the WTO, Annex 1A, 1867 
U.N.T.S. 410, requires an application of Article XI.2(a) to be notified to other Members and imposes an obligation on the 
exporting Member to act considerately towards importing Members.    

158  AfCFTA Protocol on Trade in Goods, art. 19 (1).

Non-Tariff Measures 

The AfCFTA contains a number of provisions related to NTMs and NTBs in the main agree-
ment text and annexes, highlighting a priority placed on the non-tariff measures affecting 
trade and market development, which are of particular significance to agricultural develop-
ment and food security.159 AfCFTA Annex 5 contains a mechanism to address NTBs, building 
upon a foundation established by some of the more active RECs.160  Appendix 2 to Annex 
5 contains the Procedure for Elimination and Co-operation in the Elimination of Non-Tariff 
Barriers.161 Notably, Annex 5 on NTBs and Annex 4 on Trade Facilitation both make special 
reference to perishable goods, which are defined as goods that “rapidly decay due to their 
natural characteristics, in particular in the absence of appropriate storage conditions”.  

For purposes of Annex 5, NTBs are defined as:  

(a) Government participation in trade and restrictive practices tolerated by   
 Governments; 

(b) Customs and administrative entry procedures; 

(c) Technical Barriers to Trade; 

(d) Sanitary and Phytosanitary Measures; 

(e) Specific limitations; and 

(f) Charges on imports.162

Annex 5 calls upon the AfCFTA Secretariat and NTB Subcommittee to establish a Unit for 
the Coordination of NTB Elimination that will work with National Monitoring Committees 
and National Focal Points, and REC NTB Units to identify, resolve, and monitor NTBs,  work-
ing in collaboration with the private sector.163  Notably, the NTB mechanism can be used by 
the private sector for the resolution of disputes; this is in contrast with the AfCFTA’s overall 
dispute settlement system which is available only to State Parties.164  Transparency is a fo-
cus of this process, which involves regular status reports, and technical assistance may be 
requested,165 the latter drawing a link with S&DT as discussed above.  

SPS and TBT measures are among the most frequently-used non-tariff measures, according 
to the United Nations Conference for Trade and Development (UNCTAD),166 and they relate to 

159  See, e.g., Katrin Kuhlmann, “The Human Face of Trade and Food Security:  Lessons on the Enabling Environment from 
Kenya and India,” Center for Strategic and International Studies (2017). 

160  NTBs are defined in the main AfCFTA text as “barriers that impede trade other than the imposition of tariffs”.  Protocol 
on Trade in Goods, art. 1.

161  AfCFTA Annexes, Appendix 2 to Annex 5, Non-Tariff Barriers, pp. 35-38.
162 AfCFTA Annexes, Annex 5, art. 3.
163 AfCFTA Annexes, Annex 5, arts. 6-8.
164 See Gathii 2019, supra note 59.
165 AfCFTA Annexes, Annex 5, arts. 14-15.
166 According to UNCTAD, “TBT measures are the most frequent form of NTMs, affecting around 40 percent of product lines 

and about 65 percent of world imports”, which SPS measure cover nearly 20 percent of world imports and particularly 
impact agri-food products. UNCTAD, The Unseen Impact of Non-Tariff Measures: Insights from a New Database, UNCTAD/
DITC/TAB/2018/2, at 9 (2018), https://unctad.org/system/files/official-document/ditctab2018d2_en.pdf.
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important areas of domestic regulation, including food and agriculture, nutrition, health, and 
environmental sustainability, among others.167 The AfCFTA incorporates aspects of both the 
WTO SPS Agreement168 and WTO TBT Agreement,169 with some notable omissions in the area 
of SPS as referenced below. With respect to both SPS and TBT, AfCFTA provisions reiterate the 
importance of international harmonisation,170 equivalence,171 and mutual recognition.172

The AfCFTA provisions incorporate the WTO TBT Agreement by reference,173 with MFN and 
national treatment174 in the application of technical regulations, standards, and conformity as-
sessment procedures.175  TBT measures can fulfil legitimate objectives such as the “protection 
of human health or safety, animal or plant life or health, or the environment”.176 The AfCFTA 
TBT Annex contains provisions focused on strengthened cooperation, elimination of “unneces-
sary and unjustifiable” TBT measures (including through adoption of international best practic-
es),177 transparency, and mutual recognition in conformity assessment.178  Technical assistance 
and capacity building are also priorities, as reflected in Article 12 of the TBT Annex.179 
The AfCFTA provisions on SPS also largely track those in the WTO SPS Agreement, which 
provides the “guiding principles” for the AfCFTA,180  although the entire SPS Agreement is 
not incorporated like the TBT Agreement, which could raise concerns in this very important 
area of regulation.  The AfCFTA explicitly incorporates the definition of SPS measures con-
tained in Annex A of the WTO Agreement,181 along with some of the SPS Agreement’s arti-
cles.  The RECs are also related in this context, and the TFTA among the EAC, COMESA, and 
SADC has been criticized as being SPS-minus with respect to important provisions on risk 
assessment, non-discrimination, equivalence, and the precautionary principle.182  While 

167  See generally, Non-Tariff Measures and Sustainable Development Goals: Direct and Indirect Linkages, Policy Brief No. 37, unC-
tad, (2015), https://unctad.org/system/files/official-document/presspb2015d9_en.pdf.

168 Agreement on the Application of Sanitary and Phytosanitary Measures, April 15, 1994, Marrakesh Agreement Establish-
ing the World Trade Organization, Annex 1A, 1867 U.N.T.S. 493 [hereinafter SPS Agreement].]

169 Compiled Annexes to the Agreement Establishing the African Continental Free Trade Area [hereinafter Annexes]; Annexes, 
Annex 6, Technical Barriers to Trade, art. 3, at 2; Agreement on Technical Barriers to Trade, April 15, 1994, Marrakesh Agree-
ment Establishing the World Trade Organization, Annex 1A, 1868 U.N.T.S. 120 [hereinafter TBT Agreement].

170 See SPS Agreement, Article 3.1.  Under the WTO SPS Agreement, international standards, guidelines, and recommenda-
tions are defined to mean those developed by the Codex Alimentarius Commission with respect to food safety, the In-
ternational Office of Epizootics with respect to animal health and zoonoses, and the Secretariat of the International Plant 
Protection Convention with respect to plant health.  SPS Agreement, Annex A, Article 3(a)–(c); TBT Agreement, Articles 2.4 
and 5.4; Annex 3, Paragraph F.

171 SPS measures can be recognized as equivalent if “the exporting Member objectively demonstrates to the importing 
Member that its measures achieve the importing Member’s appropriate level of [SPS] protection”.  SPS Agreement, Ar-
ticle 4.1.

172 “Mutual recognition allows countries to accept differing rules, standards, and procedures as valid and also implies that 
imports lawfully produced in the exporting country will be accepted in the importing country.”  Handbook, at {ADD}.  See 
also Veggelan and Elvestad,

173 AfCFTA, Annex 6, art. 1.1(b), art. 3.
174 TBT Agreement, art. 2.1 and 5.1.1; Annex 3, para. D.
175 For TBT measures, the type of measure is of particular importance.  The WTO Agreements Series: Technical Barriers to Trade, 

Wto, 13 (3d ed., 2021).
176 See, TBT Agreement, Article 2.2
177 TBT Agreement, art. 2.4 and 5.4; Annex 3, para. F.
178 Compiled Annexes to the Agreement Establishing the African Continental Free Trade Area [hereinafter Annexes]; Annex-

es, Annex 6, Technical Barriers to Trade, art. 4, at 2.
179 This corresponds with TBT Agreement, art. 11, which encompasses assistance on matters ranging from the preparation 

of technical regulations to the conduct of conformity assessments.
180 Annexes, Annex 7, Sanitary and Phytosanitary Measures, art. 3.
181 SPS Agreement, Annex A.  See “The WTO Agreements Series: Sanitary and Phytosanitary Measures”, Wto, 15 (2010).  
182 Harrison O. Mbori, “Combating Unjustified Sanitary and Phytosanitary Measures in the African Tripartite Free Trade Area 

(SADC-EAC-COMESA): SPS-Plus or SPS-Minus,” Hungarian Journal of Legal Studies 58, no. 4 (2017): 409.

the AfCFTA does incorporate part of Article 5 of the WTO SPS Agreement with provisions 
on risk assessment183 equivalence, and the precautionary principle, marking an important 
change from the TFTA and highlighting an areas in which the AfCFTA would govern, it still 
contains gaps with respect to non-discrimination and does not incorporate SPS Agreement 
Articles 5.4, 5.5, and 5.6, which contains important provisions on minimizing negative trade 
effects, not applying SPS measures in a manner that is arbitrary or unjustifiable and results 
in “a disguised restriction on international trade”, and ensuring that measures are not 
more trade-restrictive than necessary.184  

The AfCFTA SPS Annex does contain more detailed provisions on regional aspects, taking 
into account the importance of regional trade and disease containment185 and noting that 
technical assistance186 should take into account “harmonisation of sanitary and phytosani-
tary measures at the regional level.”187 Given the importance of cross-border SPS issues, this 
is likely to be an area in which S&DT and technical assistance are given priority.  SPS issues 
have already proven to be instrumental in containing pests, such as the fall armyworm, with 
significance for African agricultural development and food security (See Box 1 below).  

183 The AfCFTA tracks with Articles 5.1–5.4 of the WTO SPS Agreement which provide that risk assessment should take into 
account scientific evidence, ecological factors, and any negative effects on trade.

184 SPS Agreement, arts. 5.4-5.6.
185  Annexes, Annex 7, Sanitary and Phytosanitary Measures, art. 6.
186  AfCFTA Annexes, Annex 7, Sanitary and Phytosanitary Measures, art. 8.  Provisions on technical assistance are included 

in the SPS Agreement, which may consist of “advice, credits, donations, and grants” that allow “countries to adjust to, and 
comply with, [SPS] measures necessary to achieve the appropriate level of [SPS] protection in their export markets”. SPS 
Agreement, Art. 9.1.

187  AfCFTA Annexes, Annex 7, Sanitary and Phytosanitary Measures, art. 8, at 4.
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Fall armyworm (FAW) SPS Case Study (WTO)188

Fall armyworm presents an illustrative case study on the importance of SPS mea-
sures. A version of this case study was presented at the March 21-22 meeting of the 
WTO SPS Committee and its Fifth Review of the Operation and Implementation of 
the SPS Agreement. FAW has presented particular challenges in Africa, where it has 
been found in thirty-nine countries according to the Food and Agriculture Organiza-
tion of the United Nations (FAO) following its detection in West Africa in early 2016.  
Fall armyworm can spread and grow quickly, and it affects around 80 crop species, 
in particular maize, which is important to food security and livelihoods across the 
continent.  The case study at the WTO presents important lessons for the AfCFTA, 
and several aspects of SPS disciplines were found to be significant in dealing with 
pests like the fall armyworm. In particular, these included scientific evidence and 
risk assessment, non-discrimination (which, as noted, is not emphasized in the Af-
CFTA SPS Annex), harmonization (which is a focus of African REC efforts), transpar-
ency, technical assistance, integrated pest management frameworks, cooperation, 
and equivalence. Risk assessment in the case of FAW includes a determination on 
how to regulate the pest and the degree to which phytosanitary measures should 
be applied based on (a) sources of the pest and likelihood of entry into a country; (b) 
establishment and spread; (c) possible impact, including on the market; (d) resourc-
es necessary to respond; and (e) management of the situation.189  Equivalence, or 
accepting other countries’ SPS measures as affording an “appropriate level of pro-
tection” even if different is instrumental in dealing with pest outbreaks like FAW and 
will be critical to intra-African agricultural trade and implementation of the AfCFTA. 

The RECs also govern SPS and TBT measures, often with detailed provisions and regional 
standards.  As shown in Table 1, ECOWAS, COMESA, SADC, and the EAC all have a regional 
SPS policy, and all four have a TBT policy in place as well.190  Important capacity gaps exist 
across the RECs,191 however, which will also need to be addressed in order to operational-
ize the AfCFTA, and a full assessment of SPS and TBT would require a much closer look at 
specific provisions across the RECs.  

188 WTO, “Fall Armyworm:  A Case Study on How the SPS Agreement Enables Access to Tools, Technologies”, 22 March 2019, 
https://www.wto.org/english/news_e/news19_e/sps_22mar19_e.htm. 

189 E.A. Heinrichs, Jaspreet Sidhu, R. Muniappan, Amer Fayad, Abhijin Adiga, Achla Marathe, Joseph Mcnitt, and Srinivasan 
Venkatramanan,  “Pest Risk Assessment of the Fall Armyworm Spodoptera Frugiperda in Egypt”, USAID Feed the Future In-
novation Lab for Integrated Pest Management 2018, https://ipmil.cired.vt.edu/wp-content/uploads/2018/03/Egypt-FAW-
Risk-Assessment-12-14-17.pdf. 

190 Dr. Oswald S Chinyamakobvu, “The Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary (SPS) Policies of 
African Regional Economic Communities (RECs),” African Union Commission, October 2017, http://www.paqi.org/wp-con-
tent/uploads/2014/09/PAQI_TBT_SPS_2017_english_web.pdf.

191 See Gabor Molnar and Samuel Benrejeb Godefroy, “Review of mechanisms for food safety-related SPS measures within 
African regional Economic Communities (RECs): Paving the way for a continent-wide food safety coordination effort,” 
Food Control, Volume 115, 2020, 107206, ISSN 0956-7135, https://doi.org/10.1016/j.foodcont.2020.107206.

Table 1:  Summary of SPS Coordination Aspects in the African RECs (Molnar & Godefrey)192

Summary of SPS coordination aspects in the African RECs.

Number of Member States MSs 25 21 815 166 10 5

No Yes YesYes YesNo No NoOperating regional SPS Committee/working group

No Yes NoYes YesYes No NoExisting SPS policy framework

No Yes YesYes YesNo Yes YesWTO and hoc observer status on a meeting by meeting basis

Yes Yes YesYes YesYes No NoCodex observer status

CEN-SAD COMESA EAC ECCAS ECOWAS IGAD SADC AMU

Amongst the RECs, COMESA is reportedly one of the more advanced in terms of adoption of an 
SPS framework.193 Article 132 of the COMESA Treaty requires that Member States “harmonise 
their policies and regulations in relation to SPS measures”.194 The COMESA Regulations on 
Application of SPS Measures establish an SPS unit, which is tasked with providing guidance 
on technical matters and assisting Member States on capacity building in SPS matters.195 The 
regulations also establish a COMESA Green Pass system, which is a regional SPS certification 
system for commodity-based trading.196 The EAC has also incorporated SPS measures in its 
legal instruments and initiatives such as the Protocol on Establishment of EAC Customs Union; 
the EAC Common Market Protocol on Cooperation in Agriculture and Food Security; the EAC 
SPS Protocol; the Agriculture and Rural Development Policy and Strategy (2005-2030); the EAC 
Animal Disease Control Coordination Instruments; the EAC Market Access Upgrade Programme; 
and the Standardisation, Quality Assurance, Metrology and Testing Act, although there are 
some gaps in implementation of the obligations as set out in these instruments. For example, 
the EAC SPS Protocol provides for the establisment of an SPS Committee; however, currently 
there is no such body in place.197 That said, the EAC has carried out various other programs to 
address SPS issues. ECOWAS and SADC also coordinate on SPS activities through the ECOWAS 
SPS Regulation and the SADC Protocol on Trade, respectively. Notably, SADC has established a 
SPS Coordination Committee to “promote transparency in area of SPS Measures.”198 

On TBT, these four RECs have also made more significant headway. COMESA for example, 
sets out relevant obligations in Chapter 15 of the COMESA Treaty (which pre-dates the 
WTO Agreement) and the COMESA Standards, Metrology, Conformity Assessment and 
Accreditation Policy of 2009 (COMESA SQA Policy).199 Chapter 15 of the COMESA Treaty also 
required establishment of National Standards Bodies and Recognition of the African Regional 

192 Id. 
193 Id. 
194 COMESA Treaty, art 132.
195 COMESA Treaty, art 21. 
196 COMESA Treaty, art 7. 
197 See Gabor Molnar and Samuel Benrejeb Godefroy, “Review of mechanisms for food safety-related SPS measures within 

African regional Economic Communities (RECs): Paving the way for a continent-wide food safety coordination effort,” 
Food Control, Volume 115, 2020, 107206, ISSN 0956-7135, https://doi.org/10.1016/j.foodcont.2020.107206.

198 Dr. Oswald S Chinyamakobvu, “TBT and SPS Policies of RECs,” African Union Commission, 23 (October 2017), http://www.
paqi.org/wp-content/uploads/2014/09/PAQI_TBT_SPS_2017_english_web.pdf.

199 Dr. Oswald S Chinyamakobvu, “TBT and SPS Policies of RECs,” African Union Commission, 23 (October 2017), http://www.
paqi.org/wp-content/uploads/2014/09/PAQI_TBT_SPS_2017_english_web.pdf.
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Organisation of Standardisation (ARSO).200 Amongst other obligations, the COMESA SQA Policy 
obligates the COMESA Committee on Standards, Metrology, Conformity Assessment and 
Accreditation to “establish accreditation procedures in line with international practices and 
standards” and “establish procedures for declaration and notification of technical regulations 
in COMESA Member States in line with the TBT Agreement.”201 In 2001, the EAC established 
the East African Protocol on Standardisation, Quality Assurance, Metrology and Testing which 
forms the foundation for TBT matters in the EAC region. It obligates the Partner States to “apply 
uniform rules and procedure for formulation of national standards”, adopt ARSO standards, 
and adopt and implement East African Standards as compulsory standards (to be established 
by the EAC Standards Committee), amongst other obligations.202 Recently, EAC instruments 
have also started focusing on implementation of the WTO TBT Agreement.203 The EAC has 
also established the East African Standardisation Quality Assurance, Metrology and Testing 
Act to provide a legislative framework and mechanism for coordination on implementing 
standards at the national level. ECOWAS has established the ECOWAS Quality policy (ECOQUAL) 
which provides the basis for adopting harmonised standards and conformity assessment 
mechanisms in West Africa.204 SADC TBT policies are set out in the SADC Treaty, and the SADC 
Protocol on Trade (in particular Annex V on Trade and Development and Annex IX on TBT)205 
obligates Member States to affirm their obligations under the WTO TBT Agreement,  develop 
TBT regulations at the national level, and ensure their TBT measures are notified.206 

A related area in which the RECs have shown significant advancement is the establishment 
of legal and regulatory provisions on agricultural inputs, including seed, fertiliser, and 
agrochemicals. Among agricultural inputs, regional efforts are most advanced for seed,207 
which encompasses regional rules on variety registration and release, certification and 
quality assurance, and SPS and quarantine measures.208 While SADC’s system is the oldest, it 
is also the least binding as a legal instrument, and COMESA and ECOWAS have both created 
relatively comprehensive regional rules for seed.  The EAC is a relative latecomer to regional 
seed law, but the EAC Seed Bill is reportedly at an advanced stage.  While the AfCFTA acquis 
principle would suggest that the most advanced of these rules apply, it would not be a simple 
exercise to determine which region has the most developed rules, and there is variation with 

200 COMESA Treaty, Chapter 15, art 112.  
201  The COMESA Standards, Metrology, Conformity, Assessment and Accreditation Policy, COMESA, Chapter 3, https://www.

comesa.int/wp-content/uploads/2020/10/COMESA_SQA_policy_document_-FINAL_dRAFT-SQA_26-06-09-1.pdf . 
202  Protocol on Standardisation, Quality, Assurance, Metrology and Testing, EAC, http://repository.eac.int/bitstream/han-

dle/11671/1644/PROTOCOL%20ON%20STANDARDIZATION%2cQUALITY%20ASSURANCE%2cMETROLOGY%20AND%20
TESTING.pdf?sequence=1&isAllowed=y. 

203  Dr. Oswald S Chinyamakobvu, “TBT and SPS Policies of RECs,” African Union Commission, 23 (October 2017), http://www.
paqi.org/wp-content/uploads/2014/09/PAQI_TBT_SPS_2017_english_web.pdf

204  Quality Policy Becomes Mainstream in West Africa, https://hub.unido.org/news/quality-policy-becomes-main-
stream-west-africa. 

205  TBT Annex to the SADC Protocol on Trade, (2014) https://www.sadc.int/files/6614/1520/1550/TBT_ANNEX_to_the_SADC_
Protocol_on_Trade_-_Approved_Version_-_17_July_2014_-_ENGLISH.pdf. 

206  TBT Annex to the SADC Protocol on Trade, art 5. 
207  Only ECOWAS has regional rules for fertilizer to date, although both COMESA and SADC have processes underway to 

develop regional fertilizer rules, and an EAC Fertilizer Bill has been developed and is reportedly at an advanced stage of 
finalization.  Regional rules on agrochemicals have lagged behind seed and fertilizer.  

208  Katrin Kuhlmann, “Harmonizing Regional Seed Regulations in Sub-Saharan Africa:  A Comparative Assessment,” Syn-
genta Foundation for Sustainable Agriculture (2015) [hereinafter Kuhlmann “Harmonizing Regional Seed Regulations”]. 

respect to different aspects of the regional rules and national implementation as well.  Other 
considerations should be taken into account in the context of an AfCFTA approach on seed 
regulation, particularly in order to advance the agreement’s goal of food security, which link 
with protocols under discussion in stage two of the AfCFTA (See Box 2 below).

 Regulation of Agricultural Inputs and Food Security 

The RECs have developed fairly extensive rules with respect to regional alignment 
of regulation of agricultural inputs, particularly seed, which is a somewhat unique 
characteristic of African trade agreements.  Existing rules cover regional variety reg-
istration, seed quality control approaches, and SPS, yet there is important variation 
across regions.  For example, crop varieties need only be registered in one country 
in order to qualify for regional release in ECOWAS, which both COMESA and SADC 
require release in two countries prior to entry in the regional market, which has im-
plications both for development of the seed market and for countries’ policy space. 
In addition, there are notable differences across regions that recognize the import-
ant role of farmers in seed systems, including farmer-managed seed systems, such 
as SADC’s recognition of landraces, which are eligible for regional registration and 
trade, and quality declared seed (QDS) as a recognized form of seed quality control 
that is more accessible to small farmers than formal seed certification.209  Flexible 
approaches to intellectual property protection for seed, in the form of tailored plant 
breeders’ rights (PBR), might also be considered at the continental level and could 
encompass a full range of farmers’ rights, and relevant flexibilities to engage farm-
ers in the market, alongside the rights of commercial and public breeders.210  This 
and a continental approach to biodiversity, building upon African national law and 
international agreements, could be integrated into the Protocol on Intellectual Prop-
erty that is currently under discussion and would have implications for agricultural 
development, food security, and environmental sustainability.211

Customs and Trade Facilitation 

Customs cooperation and trade facilitation play an important role in the movement of 
goods across borders, and they have implications for some services as well. These issues 
are highly critical for agricultural development, trade, and food security due to the perish-
able nature of agricultural products and the high trade costs associated with opaque and 
inconsistent border and customs procedures and other NTMs along trade routes and cor-
ridors.212  Trade facilitation of agricultural products essentially involves requirements and 
procedures related to cross-border movement of goods (e.g., the plethora of documenta-

209  Katrin Kuhlmann & Bhramar Dey, Using Regulatory Flexibility to Address Market Informality in Seed Systems:  A Global Study, 
agronomy 11 (2) 377 (2021) at 14, https://www.mdpi.com/2073-4395/11/2/377.  

210  Id. at 15-16.
211  See Kuhlmann & Agutu, supra note 2; see also UNCTAD, “Implications of the African Continental Free Trade Area for Trade 

and Biodiversity:  Policy and Regulatory Recommendations (UN, 2021).  For a discussion of the AfCFTA and environmen-
tal sustainability Colette van der Ven and Landry Signe, “Greening the AfCFTA:  It is Not Too Late”, Brookings Institution, 
September 2021.

212  See, e.g., Katrin Kuhlmann, Africa’s Development Corridors: Pathways to Food Security, Regional Economic Diversification, and 
Sustainable Growth, in Filling in the gaps: CritiCal linkages in promoting aFriCan Food seCurity 10 (2012).  
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tion related to trade in agricultural products) and making it easier for agricultural export-
ers to meet customs obligations.213 Other aspects of trade facilitation are also relevant 
due to the nature of agricultural products and traders’ needs. These include standards, 
requirements or special handling due to perishability of the product, special requirements 
relating to warehousing and infrastructure financing, and cost of trading.214 In many cases, 
small traders and women, who are heavily involved in the agricultural sector, may be par-
ticularly impacted by these non-tariff measures.  

Trade in agricultural products could be increased by improving/easing export and im-
port requirements, implementing electronic documentation and payment systems (which 
would, in turn, reduce paperwork at the border), implementing mechanisms for immediate 
release of perishable goods, and improving coordination between relevant authorities and 
border agencies. Domestic regulations and institutions are very important, and in most 
countries several agencies are generally involved, including the trade and agricultural min-
istries, department of public health, sanitary and phytosanitary bodies, and customs and 
border agencies, among others.215 

Customs procedures and border management are covered under AfCFTA Annex 3 on Cus-
toms Cooperation and Mutual Administrative Assistance (CC&MAA), the latter referring to 
collaboration among customs authorities for the application of Customs Laws, and Annex 
4 on Trade Facilitation.216  

Annex 3 draws heavily from the WTO Trade Facilitation Agreement (TFA), often mirroring 
the language in the TFA.217 It aims to support traders through Mutual Administrative Assis-
tance (MAA) and technical cooperation (Article 2 and 11), harmonisation and simplification 
(Article 3, 4 and 5), automation of customs procedures (Article 6), exchange of information 
(Articles 7 and 9), and communication on customs information (Article 12). State Parties 
shall afford MAA to “make available documents for application of Customs Laws, facilitate 
simplification and harmonisation of customs process, and ensure smooth flow of trade”.218 
State Parties are also required to establish automation systems to “facilitate effective and 
efficient customs operation and transmission of trade data amongst themselves”,219 which 
will be essential for the movement of agricultural products across the continent. 

213  United Nations Economic and Social Commission for Asia and Pacific (UNESCAP), “Trade Facilitation Measures for Agri-
cultural Trade in Asia and the Pacific”, available at unescap.org/sites/default/d8files/6%20-%20III.%20Trade%20Facilita-
tion%20Measures%20for%20Agricultural%20trade%20in%20Asia_0.pdf. 

214 Khan Salehin, Agricultural Trade Facilitation: An Overview and Regional Experience, UN ESCAP, https://www.unescap.
org/sites/default/files/01-Agricultural%20Trade%20Facilitation%20%20An%20Overview%20and%20Regional%20Experi-
ence,%20Khan%20Salehin.pdf. 

215 Trade Facilitation Measures for Agricultural Trade in Asia and the Pacific, UNESCAP, unescap.org/sites/default/ 
d8files/6%20-%20III.%20Trade%20Facilitation%20Measures%20for%20Agricultural%20trade%20in%20Asia_0.pdf. 

216 Annex 3 (Customs Co-operation and Mutual Administrative Assistance), art. 1.
217 International Trade Centre, “A Business Guide to the African Continental Free Trade Area Agreement,” (Geneva: ITC, 

2018), 16. TFPB-18.36.E. 
218 Annex 3 (Customs Co-operation and Mutual Administrative Assistance), art. 2 (1) (b).
219 Annex 3 (Customs Co-operation and Mutual Administrative Assistance), art. 6.

Annex 4 on Trade Facilitation also tracks with the WTO TFA and aims to “simplify and harmo-
nise” international trade procedures and logistics and expedite the movement, clearance, 
release of goods in transit.220 The AfCFTA Annex on Trade Facilitation contains a number 
of relevant articles, including those on publication of information on the internet, enquiry 
points, advance rulings, pre-arrival processing, electronic payments, expedited shipments, 
authorised border operators, use of information technology, adoption of a single window 
system, and freedom of transit, amongst others .221

Notably, Annex 4 on Trade Facilitation contains provisions focused on perishable goods, 
which are defined as goods that “rapidly decay due to their natural characteristics, in partic-
ular in the absence of appropriate storage conditions”.222  Article 15 covers perishable goods 
in detail and provides for two sets of circumstances under which perishable goods shall be 
released (a) “under normal circumstances within the shortest period of time” and (b) under 
“exceptional circumstances” outside of business hours.223  Priority shall also be given to ex-
amining perishable goods, and storage facilities may also require approval.  Further, State 
Parties “shall endeavour” to use international standards and “shall, to the extent practicable” 
use information and communications technology (ICT).  Documentation should be made 
available electronically, and State Parties should allow for electronic submission.  

As noted above, Article 13 of Annex 3 on CC&MMA and Article 27 of Annex 5 on Trade Fa-
cilitation obligate the Committee on Trade in Good to establish a sub-Committee on Trade 
Facilitation and Customs Cooperation comprised of representative from the State Parties 
with the responsibility of coordinating customs activities, including establishment of a cus-
toms network.224  Further, Annex 8 on Transit is also relevant in the context of trade facili-
tation, as it establishes rules and procedures related to transit within the AfCFTA territory.
The AfCFTA’s provisions could bring about a significant change in cross-border movement of 
agricultural goods if implemented fully and consistently. In 2019, a study by UNCTAD reported 
that customs procedures in Africa are fifty-eight percent more expensive than the world aver-
age, with additional costs arising due to poor infrastructure and inefficient logistics networks.225 
Currently, the bulk of intra-African trade is facilitated through the RECs; however, there are 
disparities with regard to international standards, and some RECs such as SADC and EAC have 
reportedly made relatively greater progress.226 This is due to the investment these RECs have 
made in trade facilitation, coordination between national and regional frameworks, regional 
infrastructure, and economic activity.227 The higher level of regional integration has also 
led to greater export promotion; for example, in SADC, regional integration has led to 

220 Annex 4 (Trade Facilitation), art. 4.
221  Annex 4 (Trade Facilitation), arts. 4, 5, 6, 7, 8, 14, 17, 18, & 19.
222  Annex 4 (Trade Facilitation), art 1 (e).
223  Annex 4 (Trade Facilitation), art. 15 (1).
224  Annex 4 (Trade Facilitation), art. 27.
225 Celine Bacrot and Giovanni Valensisi (2019), “Harnessing Trade Facilitation for Regional Integration”, United Nations Con-

ference on Trade and Development, https://unctad.org/news/harnessing-trade-facilitation-regional-integration.
226 Id.
227 Woubet Kassa and Pegdewende Nestor Sawadogo, Trade Creation and Trade Diversion in African RECs, 5 (2021), https://

openknowledge.worldbank.org/bitstream/handle/10986/36226/Trade-Creation-and-Trade-Diversion-in-African-RECs-
Drawing-Lessons-for-AfCFTA.pdf?sequence=1&isAllowed=y. 
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stronger linkages with global value chains.228 For example, the SADC Trade Facilitation Pro-
gram (TFP) 2020-2030 introduces 28 trade facilitation activities aimed at “strengthening border 
processes and monitoring and resolving non-tariff and technical barriers to trade”.229 The Sim-
plified Trade Regime in the TFTA region is also a notable innovation, which has facilitated trade 
for small-scale traders, many of whom are engaged in the agricultural sector.  

RECs will continue to play a central coordination role in relation to sub-regional trade cor-
ridors and development of regional value chains.230 However, a number of challenges still 
need to be addressed, including weak and inconsistent implementation of trade facilitation 
measures231 and development of necessary infrastructure within the regions in order to fa-
cilitate successful implementation of the AfCFTA trade facilitation provisions. AU Member 
States have been discussing other approaches, such as the Continental Guidelines on Trade 
and Transport Facilitation for movement of persons, goods and services across Africa during 
the COVID-19 pandemic; however, long-term solutions are still needed, especially with re-
gard to the implementation of the AfCFTA.232 

Phase II and III Negotiations and 
Implications for Agriculture 

Phase II negotiations on additional protocols have begun, reportedly beginning with the Pro-
tocol on Investment. In addition to the Protocols on IPR, Competition Policy, and Investment, 
as specified in the AfCFTA text,233 a Protocol on E-Commerce is under development,234 as is a re-
cently-announced Protocol on Gender, Youth, and Small- and Medium-Sized Businesses (also 
referred to as the Protocol on Women in Trade).235  As the details of these new protocols have 
not yet been announced, it is not possible to determine with precision the implications these 
forthcoming protocols will have for agricultural development and food security.  However, 
some possible ways in which these instruments could impact agriculture are discussed below. 
Experts speculate that the new protocols will focus mainly on cooperation,236 which may im-
ply that the new protocols will not substantially affect rules in substantive areas.  However, it 

228 Id. 
229 SADC Ministers of Trade Approve Extension of Trade Facilitation Programme, SADC, (2021), https://www.sadc.int/news-

events/news/sadc-ministers-trade-approve-extension-trade-facilitation-programme/.
230 Woubet Kassa and Pegdewende Nestor Sawadogo, Trade Creation and Trade Diversion in African RECs, 5 (2021), https://

openknowledge.worldbank.org/bitstream/handle/10986/36226/Trade-Creation-and-Trade-Diversion-in-African-RECs-
Drawing-Lessons-for-AfCFTA.pdf?sequence=1&isAllowed=y. 

231 Trade Facilitation and Regional Integration in Africa, TRALAC, (2016), https://www.tralac.org/news/article/9442-trade-fa-
cilitation-and-regional-integration-in-africa.html. 

232 Luladay Berhanu Menigistie, “Ambiguities in the AfCFTA Text: Red Herring or Problem with Bearing on Implementation 
of the AfCFTA,” (December 15, 2021), https://www.afronomicslaw.org/category/analysis/ambiguities-afcfta-text-red-her-
rings-or-problems-bearing-implementation-afcfta.

233 AfCFTA, art. 4.
234 African Union, Decision on the African Continental Free Trade Area (AfCFTA) Doc. Assembly/AU/4 (XXXIII), Assembly/AU/Dec. 

751 (XXXIII).  
235 Xinhua, “AfCFTA Secretariat Mulls Protocol to Promote Gender, Youth Interests” The Standard (27 April 2021), https://www.stan-

dardmedia.co.ke/business-news/article/2001411063/afcfta-secretariat-mulls-protocol-to-promote-gender-youth-interests; see 
also, Eleni Giokos, “Now for the Hard Part, Says Secretary-General of African Continental Free Trade Area” CNN Business (Jun. 16, 
2021), https://edition.cnn.com/2021/06/16/business/wamkele-mene-afcfta-spc-intl/index.html?utm_source=fbCNNi&utm_cam-
paign=africa&utm_medium=social&fbclid=IwAR0x7fg7mRaFL_O5P61fKhR3ojBM6bf0w9_MQRtX6fvgKKQ6fB5h337uYyA.

236 See tralac, “Speculating About Phase II of the AfCFTA Negotiations”, accessible at https://www.tralac.org/
blog/article/15089-speculating-about-phase-ii-of-the-afcfta-negotiations.html.

is possible that these new protocols will advance law in new areas as well.237  For intellectual 
property, this would likely extend beyond traditional forms of intellectual property (patents, 
trademarks, copyright, trade secrets, etc.) to perhaps encompass plant variety protection, 
with implications for agricultural development as discussed in Box 2, which has not yet been 
addressed on a continental level.  If the AfCFTA were to move in this direction, it could pres-
ent an opportunity to address a broad range of interests in the agricultural sector which 
must take into account both commercial opportunity and Africa’s vast number of small farm-
ers, drawing upon existing national, regional, and international law.238  

Along these lines, the AfCFTA might also innovate in the area of traditional knowledge,239 which 
has been proposed by some States at the multilateral level and is directly related to preservation 
of biodiversity and the environment.  Provisions in this area could cover cooperation or more 
binding commitments in terms of disclosure requirements, traditional knowledge registries, 
and a system for IP research that incorporates indigenous knowledge and communities.240  A 
continental approach to IP could also build upon the framework of the Pan-African Intellectual 
Property Organisation (PAIPO), as called for by the Statute of the Pan-African Intellectual Prop-
erty Organisation agreed to at the AU level in 2016.241  The PAIPO Statute, however, is not yet 
in force and is lacking both signatories and ratifications, and the AfCFTA could enhance the en-
visioned approach with a stronger focus on biodiversity, right to food, and balance of rights,242 
all of which will be particularly important to sustainable agricultural development.  

With respect to competition, recent RTAs in other parts of the world have included competi-
tion, with some primarily focused on cooperation.  There is also an opportunity here to consid-
er agriculture in the context of new provisions, given the prevalence of smaller firms in Africa 
and the possibility of larger enterprises dominating the market.243  Investment law under the 
AfCFTA will have implications for all sectors, including agriculture, and it is yet to be seen the 
extent to which the AfCFTA will delve into investment provisions and, if a deeper approach 
is followed, whether State Parties would eschew the investor-state dispute settlement (ISDS) 
model and incorporate provisions reflecting the more recent trend in RTAs of prioritising gov-

237  See Kuhlmann & Agutu, supra note 2.
238  Kuhlmann & Agutu, supra note 2, at 779-81.  Relevant international law includes the WTO Agreement on Trade Related 

Aspects of Intellectual Property Rights (TRIPS Agreement) Agreement on Trade-Related Aspects of Intellectual Property 
Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 
I.L.M. 1197 (1994) and International Convention for the Protection of New Varieties of Plants (UPOV Convention) Inter-
national Convention for the Protection of New Varieties of Plants, Dec. 2, 1961, 1861 U.N.T.S. 282 (revised on 10 Nov. 10, 
1972, Oct. 23, 1978, and Oct. 28, 1973).  See also Bram De Jonge & Peter Munyi, A Differentiated Approach to Plant Variety 
Protection in Africa, 19 Journal of World Intellectual ProPerty 28 (2016).  The AfCFTA IPR Protocol could integrate aspects of 
the African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for the 
Regulation of Access to Biological Resources.  See Titilayo Adebola, “Access and Benefit Sharing, Farmers’ Rights, and 
Plant Breeders’ Rights:  Reflections on the African Model Law,” 9 Queen Mary Journal of Intellectual Property, 1 pp. 105-121.

239  Kuhlmann & Agutu, supra note 2, at 779-84; see also Adebola “Access and Benefit Sharing”, Ibid.
240  Kuhlmann & Agutu, supra note 2, at 781.
241  Statute of the Pan-African Intellectual Property Organisation, available at https://au.int/sites/default/files/trea-

ties/32549-treaty-0053_-_paipo_e.pdf. 
242  Emmanuel Kolawole Oke, “The Harmonisation of IP Law in Africa:  The AfCFTA, PVP Laws, and the Right to Food, Afro-

nomicslaw, April 19, 2019, available at https://www.afronomicslaw.org/2019/04/19/the-harmonisation-of-ip-law-in-afri-
ca-the-afcfta-pvp-laws-and-the-right-to-food.

243  Id. at 798; see also Shyam Khemani, Applications of Competition Law: Exemptions and Exceptions 28–29, U.N. Doc. UNCTAD/
DITC/CLP/Misc.25 (United Nations Conference on Trade and Development 2002).
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ernments’ right to regulate and limiting ISDS.244  Given that investment promotion is a priority 
across the continent, this will also be a factor that deserves consideration.

The two additional areas slated for negotiation – digital trade and gender – are also areas 
in which the AfCFTA could create law that goes beyond current disciplines. With respect to 
digital trade, in addition to more general provisions on data privacy and governance which 
are likely to be a focus, the new protocol could incorporate provisions particular to the agri-
cultural sector that take into account “the ownership, privacy, and safety of farm data” and 
the unique aspects of agricultural digitalization and indigenous farmers’ rights.245  

In the area of gender, given the predominance of women in the agricultural sector, the AfCFTA 
could apply a gender lens to various trade disciplines, including agricultural domestic support 
measures and input subsidies for poor farmers, in line with Article 6.2 of the WTO Agreement on 
Agriculture.246  A greater focus on gender in some of the mechanisms focused on NTBs would be 
warranted as well, such as the Simplified Trade Regime and Non-Tariff Barrier Reporting, Moni-
toring, and Eliminating Mechanism, both at the AfCFTA and REC levels, in order to both prioritise 
agriculture-related NTBs and address the needs of women small traders and SMEs.247 

Recommendations
 

The current AfCFTA text and Annexes contain a number of provisions related to agricultural 
trade, even though they do not comprehensively cover agriculture at this stage.  The true 
impact of the agreement will play out over time, as some of the governance issues and the 
relationship between AfCFTA rules and those of the RECs are clarified.  If the AfCFTA were 
to be a truly innovative model for agriculture and food security, however, here are several 
areas in which greater attention and further study and consideration would be warranted:

• National Implementation Strategies:  Because of the nature of the AfCFTA as a legal 
instrument, the real action will be at the REC and national level, and the national imple-
mentation strategies currently under development will be important tools to guide future 
implementation.  Adding a stronger focus on agriculture in these implementation plans, in 
accordance with other initiatives, such as the Comprehensive Africa Agriculture Develop-
ment Programme (CAADP), would help align efforts and achieve the commitments on agri-
culture and food security in the AU’s Vision 2060 and the UN SDGs.  Better understanding 
the complex landscape of agricultural rules at the national level, including services regu-
latory systems, will be increasingly important as new potential emerges in the agricultural 
sector, as will stronger links between agriculture and sustainable development.  

244  See Kuhlmann & Agutu, supra note 2.
245  Tesh W. Dagne, “Embracing the Data Revolution for Development:  A Data Justice Framework for Farm Data in the 

Context of African Indigenous Farmers”,  20 The Journal of Law, Social Justice and Global Development (10 May 2021), 
available at SSRN: https://ssrn.com/abstract=3857393 

246  See Katrin Kuhlmann, “Resetting the Rules on Trade and Gender?  A Comparative Assessment of Gender Approaches in 
Regional Trade Agreements in the Context of a Possible Gender Protocol Under the African Continental Free Trade Area 
” (forthcoming WTO publication; draft on file with author).  Domestic support measures could also include measures re-
lated to land reform and rural livelihood security, such as rural employment programmes and issuance of property titles, 
which could be important to women’s livelihood and work.  Acharya et al. 2019, at 337-38.

247  Kuhlmann, “Resetting the Rules” (forthcoming).

• Special Focus on ROO for Agricultural Products: Considering the complexity of the 
agricultural sector, which will only increase as Africa’s agricultural markets become more 
developed, special focus on agricultural ROO would be warranted.  There is some prece-
dent for this, for example Chapter 3 of the free trade agreement among Mexico, Canada, 
and the United States (USMCA/CUSMA/T-MEC) and its annexes,248 which could be further 
studied in the AfCFTA context.

• Comprehensive Study of REC Commitments in Agriculture:  As the AfCFTA text notes, 
the rules of the RECs will provide building blocks for the continental market, and a deeper 
understanding of the differences and similarities in rules across the RECs, and their imple-
mentation, will be central to the success of the AfCFTA as a continental legal instrument.  A 
much deeper comparative study of the RECs in all areas related to agricultural trade and 
development will be warranted in the context of AfCFTA implementation, including SPS, 
TBT, ROO, trade facilitation, regional regulation of agricultural inputs, and other areas. 

• Tailor Implementation of the Rules to Particular Goods and Services Sectors:  Ultimate-
ly, the AfCFTA’s impact will be realized as market opportunities develop for specific goods and 
services.  Further analysis should be done on the link between AfCFTA rules, RECs, domestic 
regulation, and particular agricultural goods and services.  In the latter case, not only should 
services be afforded greater priority overall, agricultural services, including agricultural finance, 
should be considered alongside broader services commitments and regulatory dimensions.   

• Possible Protocol on Agriculture and Food Security:  The AfCFTA’s modular approach 
leaves open the door for a protocol focused on agriculture and food security.  Development 
of such a protocol could be extremely beneficial given the importance of agricultural trade 
and food security on the continent, with the possibility of deeper rules and more effective 
alignment in a number of areas, including non-tariff measures, export restrictions, safeguards, 
tailored domestic support,249 and agricultural inputs,250 as well as agricultural finance and other 
agricultural services (with a particular focus on the regulatory dimension of these services), ag-
ricultural logistics, water, and additional regulatory aspects of cross-border agricultural trade 
and agricultural corridors.251  Given the African continent’s unique experience with trade and 
agricultural corridors, the AfCFTA may have the potential to further shape international rules 
in areas like agricultural inputs, water rights, agricultural finance, agricultural transport, and 
cold storage infrastructure.

248  USMCA/CUSMA/T-MEC, November 30, 2018, Chapter 3 and related annexes, https://ustr.gov/trade-agreements/free-
trade-agreements/united-states-mexico-canada-agreement.

249  Katrin Kuhlmann, ‘Why the United States and Africa Should Lead a Collaborative, Rules-Based Approach to Food Secu-
rity’ (2020), Center for Strategic and International Studies, https://www.csis.org/analysis/why-united-states-and-africa-
should-lead-collaborative-rules-based-approach-food-security, accessed 16 October 2021.

250  This area of law is included in a number of existing RTAs, including COMESA, ECOWAS, and SADC, with legislation at an 
advanced stage in the EAC as well; however, the approaches across these RECs do differ somewhat, even though com-
mon legal elements exist. See, e.g., Kuhlmann “Harmonizing Regional Seed Regulations”. 

251  Kuhlmann & Agutu, supra note 2.  See also Katrin Kuhlmann, Africa’s Development Corridors: Pathways to Food Security, Regional 
Economic Diversification, and Sustainable Growth, in Filling in the gaps: CritiCal linkages in promoting aFriCan Food seCurity 10 (2012).  



58 59

The AfCFTA and Agriculture

Agricultural 
economics  
under AfCFTA

Lulama Traub

AfCFTA: Prosperity for Africa through Agriculture? 

Robert Armstrong

The African agricultural sector employs upwards of 50% of all African workers252, and rep-
resents around 15% of its combined GDP. Despite this overwhelming significance to the 
continent’s economic present and future, the AfCFTA, as discussed above, does not yet 
include a protocol focused on the agricultural sector.

The challenges facing the African agricultural sector are many and well-documented. There 
are general input shortages, including in seedlings, fertilisers and water for irrigation. There is 
mounting environmental pressure, both in the form of adverse effects of climate change and 
weather variability, and in the form of increased disease and pest outbreaks253. These factors, 
combined with the limited adoption of advanced mechanised agricultural systems and difficul-
ty meeting sanitary and phytosanitary standards, has left Africa largely without the quality or 
quantity to export agricultural products successfully. They remain a net-importer of food whilst 
projections place Africa to double in population to nearly 3 billion by 2060254. 

Structural economic issues further include the inefficient transport systems, often meaning 
investments in food and farming are rendered commercially unviable, especially those in per-
ishable goods and in those requiring cold-storage transportation to avoid spoilage. The lack of 
access to finance, exacerbated by small-scale subsistence farming as opposed to larger com-
mercialised production found overseas, entrenches underinvestment in African agriculture. 

This chapter will first provide an application of our analysis of the AfCFTA legal framework 
to these economic and regulatory challenges facing African agriculture, then provide an 
econometric analysis of the system of comparative advantages in African agricultural trade 
and an impact assessment on food security, regional trade patterns and consumer welfare. 

Climate challenges and yield-enhancing inputs

There remains the potential, due to the modular nature of the AfCFTA, for a new protocol 
on climate and sustainability, to ensure greater alignment between it and the AU’s African 
Green Stimulus Programme (AGSP) and Green Recovery Action Plan (GRAP), which includes 
the concept of “resilient agriculture”.255 The AU-GRAP also seeks to support climate finance, 
and a focus on management of water resources, renewable energy, sustainable land man-
agement, forestry, oceans and eco-tourism. As we have argued, since most engagement 

252  FAO, 2018, https://www.fao.org/news/story/en/item/1103385/
253  See Goldman, A. (1996). Pest and Disease Hazards and Sustainability in African Agriculture. Experimental Agri-

culture, 32(2), 199-211.
254  Canning, David; Raja, Sangeeta; Yazbeck, Abdo S.. 2015. Africa’s Demographic Transition : Dividend or Disas-

ter? © World Bank. https://openknowledge.worldbank.org/handle/10986/22036
255   Asafu-Adjaye, Boateng, Keane, Mendez-Parra, Moraa, Nwokediuko, Pettinotti and Sommer “The role of the 

AfCFTA in promoting a resilient recovery in Africa” Nov 2021. ODI Report
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with such issues will, in the main, continue to be the responsibility of individual state par-
ties under the AfCFTA as it currently exists, we would not expect such efforts to look radi-
cally different once trade begins under AfCFTA rules. 

On the other hand, there are several areas where the economic integration and harmoni-
sation from AfCFTA promises to pay dividends for the sustainability of African agriculture. 
As we have argued, In some areas, such as SPS and TBT, the acquis principle will make 
the AfCFTA the binding instrument in the case of any conflicts in regional rules. In areas 
without specific provisions in the AfCFTA, “higher levels” of regional integration have lexical 
superiority. Annex 5 calls upon the AfCFTA Secretariat and NTB Subcommittee to estab-
lish a Unit for the Coordination of NTB Elimination, cooperating with the private sector. 
As a example, there will be fewer barriers to high-quality seeds which are bred to be, for 
instance, more resilient to disease, insect pests and abiotic stresses (eg. drought) passing 
across borders and being used more widely across Africa. We suggested continent-level 
intellectual property protection (plant breeders’ rights) which could be integrated into the 
Protocol on Intellectual Property in Phase II, which would increase accessibility of quality 
seed to smaller-scale farmers which predominate across Africa.256

Indeed, the most recent AU Declaration, published following the 35th Ordinary Session 
of the Assembly of the Union in Addis Ababa between 5 - 6 February 2022, made specific 
reference to biofortification and its potential to “controlling micronutrient deficiency and 
increasing economic opportunities for the vulnerable and the resource poor”.257 

The formation of more resilient intra-African value chains as a result of the AfCFTA will 
also facilitate and make viable fertiliser and soil health policies that facilitate productivity 
growth at the primary agriculture level as well as investments in soft and hard infrastruc-
ture such as market information systems and rural roads.

There is also the impact of international actors, including the European Union, on sustain-
ability standards in Africa in view of the AfCFTA. International actors, in future negotiations 
with AfCFTA state parties, will legitimately seek to avoid off-shoring environmental conse-
quences of production into lower-regulation jurisdictions, known as carbon “leakages”.258 

While a full treatment of environmental border policies including a carbon border tax and 
mirror clauses is not within the scope of this chapter, such policies are likely to have a 
highly adverse effect on developing agricultural economies if not handled cautiously. Com-
mentators have also expressed concern that, despite the AU’s aim to be “speaking with one 
voice”259, that EU trade policy risks forcing African economies to choose between regional 
partners and the EU, with some writing that “the fragmentation of EU trade policy towards 

256  See Kuhlmann, Chapter 2 in this paper.
257  Assembly/AU/Decl. 2(XXXV) Page 1, 35th Ordinary Session of the AU Assembly. 
258  Carbon leakage and agriculture, OECD 2021, https://www.oecd.org/environment/carbon-leakage-and-agricul-

ture-9247f1e7-en.htm
259  ASSEMBLY OF THE UNION, Thirty-First Ordinary Session, 1 - 2 July 2018, Nouakchott, MAURITANIA. 

Africa, in effect, constitutes a negative incentive for achieving trade policy coherence on the 
African side”.260

SPS, Agro-chemicals and pesticide regulation

The AfCFTA explicitly incorporates the definition of SPS measures contained in Annex A 
of the WTO Agreement, while AfCFTA Annex 7 states that “advice, credits, donations, and 
grants” that allow “countries to adjust to, and comply with, [SPS] measures necessary to 
achieve the appropriate level of [SPS] protection in their export markets” will be provided. 
Meeting the standards found in the codex alimentarius means that African goods are more 
likely to be considered safe by international regulators and so boost the viability of agri-
food exports from Africa261. 

The approach of following the WTO’s codex alimentarius for food standards, which offers 
an independent, evidence-based risk assessment of agricultural inputs including pesticides 
and fertilisers to protect the health of consumers, will reduce the risk of regulatory cap-
ture and strike a balance between food safety and the realities of producing amid adverse 
weather and disease-related conditions and pests. Chief among these pests and diseases 
are Maize Lethal Necrosis Disease (MNLD), Fall Army Worm (FAW), Desert Locusts, and tuta 
absoluta, which affect African agriculture to a greater degree than in the rest of the world. 
These standards are enforced by Maximum Residue Limits (MRLs). The Food and Agricul-
ture Administration (FAO) of the United Nations documents 4846 codex entries for such 
limits covering 294 pesticides.262

However, there is also considerable risk to African agriculture from international attempts 
to impose standards on SPS and agro-chemicals which might be appropriate, for instance, 
in the European Union, into the starkly different geographic circumstances in Africa. The 
EU’s working group on Agri-food, and indeed the French Presidency of the Council of the 
European Union more generally, has shown a persistent desire to ensure African standards 
“mirror” those set in Europe, particularly on MRLs. The legality of this approach is highly 
controversial within WTO law, and may be disallowed due to discrimination against foreign 
goods, although the particulars of such a move remain to be seen. However, if efforts such 
as these were to succeed, African agricultural economies would see crop protection tools 
against pests, disease and drought ring-fenced away from them under the regulatory sway 
of protectionist powers overseas.  

It is therefore critical that AfCFTA State Parties and the RECs retain their desire for inde-
pendence in food production standards, and in so doing will be able to fully benefit from 
regulatory harmonisation without the risk of regulatory capture. 

260  Luke, Desta and Mevel, LSE Firoz Lalji Institute for Africa. Dec 2021. https://blogs.lse.ac.uk/africaat-
lse/2021/12/14/european-union-is-undermining-prospects-for-free-trade-agreement-with-africa-epa-afcfta/

261  FAO, www.fao.org/food-safety/food-control-systems
262  Trade and Food Standards, https://www.fao.org/3/i7407e/i7407e.pdf
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Underinvestment, finance and infrastructure

Chronic underinvestment must be understood in the context of the trading relationships 
of African nations if AfCFTA is to be evaluated as a potential remedy. The UNCTAD (United 
Nations Conference for Trade and Development) estimates African customs procedures 
are 58% more expensive to comply with than the world average. It is little surprise that 
only 16% of Africa’s total trade is internal, compared with 19% in Latin America, 51% in Asia, 
54% in North America and 70% in Europe. Meanwhile, around 90% of extra-African exports 
are non-processed or semi-processed goods, compared to only 50% of intra-African trade 
being classified as such. Thus, by growing the share of inter-African trade, African nations 
can hope to “on-shore” agricultural value-chains, not only boosting income directly, but 
expanding the trade infrastructure required for future economic integration both within 
Africa and with ever-important international partners.

World Bank (2020) estimates projected that of the “$450 billion in income gains from Af-
CFTA” by 2035, “$292 billion would come from stronger trade facilitation”263. Most strik-
ingly, they expect that tariff liberalisation could only boost national incomes by 0.2%. This 
corroborates our findings that better trade governance (with respect to trade facilitation, 
improving customs administration, and removing non-tariff barriers) remains Africa’s fore-
most opportunity for economic integration and trade. 

Early signs suggest that AfCFTA is likely to make substantive progress in many of these ar-
eas,reducing administrative time for imports and exports of perishable goods (Annex 4, Arti-
cle 15 (1)), giving them priority in customs processing. This is in addition to the commitment 
that state parties will endeavour to use international standards and use digital methods to 
streamline processing at borders. If realised, this will have the consequence of streamlining 
extra-african as well as intra-African trade as a consequence of this advancement in admin-
istrative technology and the dissemination of best practices, and significantly increase the 
attractiveness of African agriculture to foreign direct investment. To reiterate: the reduction 
of costly non-tariff barriers has the potential to attract the investment needed to solve the 
substantive and intractable issues at the heart of African agriculture. To achieve this, it will be 
crucial that the AfCFTA goods and services schedules include the range of services (including 
finance, storage, processing, etc) necessary to build value-chains. 

Notwithstanding this potential, the challenges and structural economic issues facing African 
agriculture, especially the investment in infrastructure and trade finance, will largely remain 
a member-driven and regional initiative around specific value chains, not least because it is 
the state parties themselves who bear the responsibility to implement the agreement. States, 
and the RECs, will continue to play the leading role in the development of African agriculture.

263 World Bank, The African Continental Free Trade Area (worldbank.org), https://openknowledge.worldbank.org/
bitstream/handle/10986/34139/9781464815591.pdf, 28/02/2022

To understand where this investment is needed in each African region, it is critical to un-
derstand the patterns of comparative advantages as they exist in Africa today. By identify-
ing agricultural products in which RECs trade at a comparative advantage, African regions 
and nations can focus their investment in building value-chains, helping governments to 
adequately position themselves in policymaking processes in the context of the AfCFTA.  

Understanding regional specialisation: Benchmarking 
Patterns of Comparative Advantage by RECs

Dr Lulama Traub 

To determine the impact of the African Continental Free Trade Agreement (AfCFTA) on 
agrifood systems within Africa we begin by examining patterns of comparative advantage 
across a range of agrifood products.  Understanding regional specialisations in agricultur-
al products provides insight on how the different REC’s can, through targeted and sector 
specific industrial and trade policies promote economic growth.  

Since the seminal work of Balassa (1965)264 an array of methods to measure comparative 
advantage on the basis of trade flow have been proposed265.  For the purpose of this study, 
our approach and notation follow Stellian and Danna-Buitrago (2019)266; who calculate the 
Revealed Comparative Advantage - Contribution to Trade Balance (RCA_CTB) 
index; given as,  
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Here  𝐽𝐽 

 

 is the set of seven REC-based groupings267 for which  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘    represents one of the 
forty-one agricultural product categories268 in  𝐾𝐾, 𝑡𝑡    the year between 2002 and 2020, and 
𝑟𝑟   the reference-period year 2001.  The GDP ( 𝑌𝑌!" )-normalised index is the difference be-
tween the weighted trade balance;

 

                                

𝑤𝑤𝑘𝑘𝑘𝑘
𝑤𝑤𝑘𝑘𝑘𝑘
	(𝑋𝑋𝑖𝑖𝑖𝑖𝑖𝑖 −𝑀𝑀𝑖𝑖𝑖𝑖𝑖𝑖) (2) 

 

(2)

for REC 𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   with respect to product  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   at time 𝑡𝑡  and its comparative-advantage neutral level 
of trade;

264  Balassa, B.A. (1965). Trade liberalization and revealed comparative advantage.  The Manchester School of Economic and 
Social Studies, 33(2), 92-123.

265  See Michaely, 1962; Balassa, 1965; Balassa, 1986; Vollrath, 1991; Laursen, 1998; Proudman and Redding, 1998; Hoen and 
Oosterhaven, (2006); Yu, et. al., 2009; and Laursen, 2015; 

266  Stellian, R. and Danna-Buitrago, D. (2019). Revealed comparative advantages and regional specialization: Evidence from 
Colombia in the Pacific Alliance. Journal of Applied Economics, 22:1, 349-379, DOI: 10.1080/15140326.2019.1627722

267  See Appendix A for a discussion on the formulation of the REC-based groupings.
268  See Appendix B for a discussion on the product categories.
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The weight is the share of product  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   in total trade within the region  𝐽𝐽 
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Weighting every trade balance by the ratio of  
wkr

wkt
 
 , adjusts the trade flows in order to ac-

count for short-run changes in imports and exports due to factors such as exchange rate 
fluctuations, and/or internal/external shocks that are not related to structural changes.   
Here the assumption is, if w!" ≠ w!#  then the trade balance within the region at time 𝑡𝑡 is 
distorted by short-run fluctuations (Stallian and Danna-Buitrago, 2019).  

If the RCA_CTB!"#,% > 0  , this indicates that REC ’s actual trade balance for product  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   at time 𝑡𝑡  is 
greater than its comparative advantage neutral level. Conversely, if the index is negative 
(i.e., less than zero) this implies comparative disadvantage.  The magnitude of RCA_CTB 
index indicates the relative strength (weakness) in comparative advantage for a given 
product.  For instance, RCA_CTB!"#,% > RCA_CTB!&#,% > 0   , implies that REC  has stronger comparative ad-
vantage in product  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   relative to product l  .  

The RCA-CTB269 index possesses both theoretical and empirical properties that makes it 
an ideal measure of comparative advantage270 (Stallian and Danna-Buitrago, 2019). First, 
unlike Yu’s (2009)271 normalised revealed comparative advantage index, the RCA-CTB index 
is based on trade balance not just exports.  The Armington assumption that products from 
different sources, while similar, offer variety and serve as imperfect substitutes resulting 
in intra-industry trade; as such comparative advantage indices should include both import 
and export trade measures (Lafay 1987). 

Second, the degree of comparative advantage depends on both the weight of  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   in total 
trade for the region  𝐽𝐽 

 

 and the total adjusted trade balance of REC  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   at time 𝑡𝑡  (see equa-
tion 3).  Essentially, the index measures the degree of deviation of a REC’s actual trade 
balance from its comparative advantage neutral level for a given product in terms of its 
relative scale with respect to total trade within the given region. By construction the RCA-

269  It’s important to note the limitations of this index in that it does not capture structural factors that could influence 
comparative advantage such as institutions, infrastructure, natural resource endowments (Leromain and Orefice, 2014; 
Siggel, 2006). 

270  See Stallian and Danna-Buitrago, 2019 for a complete discussion on the theoretical relevance and empirical properties 
of the RCA-CTB index. 

271  Yu, R., Cai, J. and Leung, P.S. (2009). The normalized revealed comparative advantage index.  Annals of
Regional Science, 43(1), 267-282. 

CTB index has the following property; 
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In other words, the index summed across product- and REC-groupings tends towards zero 
for all time periods.  This implies that comparative advantage is relative across RECs and 
no single REC has comparative advantage in all products.

Given these features, the index allows for a cross-product, -country, and -time comparison 
of the relative nature of comparative advantage.   In this study, regional specialisation of 
REC  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   for a given product grouping  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   is determined by three necessary conditions; 
namely; 

1. Positive sign on the index indicating comparative advantage for product  𝑖𝑖 ∈ 𝐽𝐽,	 𝑘𝑘   at time 
𝑡𝑡  : i.e.,  RCA_CTB!"#,% > 0  

2. Relative ranking with respect to other regions  𝐽𝐽 

 

;  i.e., 𝑅𝑅𝑅𝑅𝑅𝑅_𝑅𝑅𝐶𝐶𝐶𝐶!"#,% < 𝑅𝑅𝑅𝑅𝑅𝑅_𝑅𝑅𝐶𝐶𝐶𝐶&"#,% > 0   
3. Relative ranking of comparative advantage over successive time periods; i.e., 

𝑚𝑚𝑚𝑚𝑚𝑚$𝑅𝑅𝑅𝑅𝑅𝑅_𝑅𝑅𝐶𝐶𝐶𝐶!"#; 𝑗𝑗 ∈ 𝐽𝐽/ < 𝑅𝑅𝑅𝑅𝑅𝑅_𝑅𝑅𝐶𝐶𝐶𝐶$"# 	> 0	∀	𝑡𝑡	 ∈ 	 {𝐶𝐶}    

Given these conditions a comparative advantage recurrence score was generated for each 
REC across the 41-agrifood product groupings.  Table XX presents these scores for all RECs 
between 2001 and 2020.

Table 1. REC’s Comparative Advantage Recurrence: 2001 - 2020

Category
Count

CEMAC EAC ECOWAS SACU COMESA & 
SADC_FTA

COMESA 
FTA SADC FTA

Bulk Commodities

Cereals (excl. seed) 0 6 0 13 0 0 1

Cereals (Seeds Sowing) 0 1 0 4 13 0 2

Oil Seeds (incl. seed) 0 0 0 0 14 0 6

High-value -raw

Live Animals 0 7 0 12 1 0 0

Vegetables 0 7 0 11 2 0 0

Fruit-nuts 0 0 0 19 0 0 1

Spices 0 2 0 0 17 0 1

HVP_seeds 0 0 0 20 0 0 0

Sugar 0 0 0 0 18 0 2

Cocoa 1 1 14 0 0 1 3

Coffee, tea & mate 0 18 0 0 0 0 2

High-value - semi-processed

bovine_fresh 0 1 0 18 1 0 0

pork_fresh 0 3 0 15 2 0 0

Sheep_fresh 0 6 0 12 2 0 0

Poultry_fresh 0 0 0 15 5 0 0

Meat_nes_fresh 0 0 0 6 14 0 0
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Animal_Offal_fresh 0 0 0 18 2 0 0

Meat_preserved 0 3 0 14 3 0 0

Eggs 0 0 0 6 13 1 0

Vegetables 0 11 1 0 1 0 7

fruit-nuts 0 0 0 3 0 0 17

Coffee 0 2 0 16 2 0 0

Spices 0 3 0 11 6 0 0

cereal-milled 0 10 0 3 0 0 7

Veg-milled 0 0 0 10 9 1 0

Misc. Veg&fruit_nes_milled 4 2 0 5 0 6 3

Veg_saps 0 1 0 4 1 11 3

Animal-fat 0 7 0 11 2 0 0

veg_oil 0 17 0 1 0 0 2

sugar-confectionary 0 0 0 6 12 0 2

Cocoa 0 0 16 0 0 0 4

Albuminoidal substances 0 0 0 19 1 0 0

High-value - processed

Dairy 0 0 0 20 0 0 0

Eggs 0 0 0 7 13 0 0

Meat 0 1 0 13 6 0 0

Cocoa 0 0 0 20 0 0 0

Cereals 0 0 0 20 0 0 0

Vegetables 0 0 0 20 0 0 0

Fruit_nuts 0 2 0 18 0 0 0

food_prep_misc 0 0 0 20 0 0 0

Animal_feed 0 0 1 1 7 0 11

Source: Own-calculations based on ITC-Trade Map UN-COMTRADE Data

SACU, as a trading block, dominates the region in sustained comparative advantage for 23 
of the 41-agrifood product grouping; with particular strength in high-value semi-processed 
and processed goods.  This is not surprising as South Africa’s and Eswatini’s combined 
share of processed food and agro-based products traded within the continent ranged 
from 39% to 42% over the past 5 years (ITC-Trade Map).   

At the other extreme, CEMAC exhibits no sustained comparative advantage dominance in 
any of the 41-agrifood product groupings over the 20-year period.  However, one needs 
to be careful on how to interpret these results.  First, it does not imply that CEMAC has a 
comparative dis-advantage for all products.  Rather CEMAC lacked sustainability in com-
parative advantage relative to the other RECs over time.  For example, when we look at the 
RCA_CTB Index for High-value semi-processed Misc. Veg&Fruit_nes_milled272 category; be-
tween 2002 and 2007 CEMAC had comparative advantage dominance relative to COMESA 
(see Figure XX).  While this is a necessary condition in determining comparative advantage, 
it is not sufficient when considering the sustainability of CEMAC’s comparative advantage 
overtime.  Between 2001 – 2020, COMESA had the highest RCA-CTB for semi-processed 
fruit and vegetables in six of the nineteen years period.

272  This includes products ranging from HS 1210 “Hop cones, fresh or dried, whether or not ground, powdered or in the form of 
pellets, lupulin” through to HS 1214 “Swedes, mangolds, fodder roots, hay, alfalfa, clover, sainfoin, forage kale, lupines vetches 
and similar forage products, whether or not in the form of pellets”.

Figure 1. CEMAC and COMESA RCA_CBT Index for High-value Semi-processed Misc. Veg&-
Fruit_nes_milled (2001-2020)
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Source: Own-calculations based on ITC-Trade Map UN-COMTRADE Data

Second; by construction, the index allows for a cross-country and cross-time comparison 
of the relative nature of comparative advantage within a given region; in our case Afri-
ca.  While, CEMAC exhibits no sustained comparative advantage dominance in any of the 
41-agrifood product groups traded within Africa, this does not imply that CEMAC does not 
have comparative advantage in other regions of the world.  For example, for Misc. Veg&-
Fruit_nes_milled products, Africa’s share of CEMAC’s total export between 2001 and 2020 
is minimal; peaking at 23% in 2014 (see figure XX).  Europe and Asian markets import the 
larger share of CEMAC’s exports of this product.  
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Figure 2. Importing Markets for Miscellaneous milled fruit and vegetables exported by 
CEMAC
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Source: Own-calculations based on ITC-Trade Map UN-COMTRADE Data

In our formulation of the RCA_CBT index, rather than taking a country-level perspective, 
we chose instead to cluster countries into REC-based groupings.  While the African Union 
(AU) recognizes eight273 official RECs, many of these are largely inactive (as is UMA) and in 
some cases do not have FTA arrangements in place due to member countries’ overlapping 
participation in other economic unions (for example CEN-SAD, ECCAS, and IGAD).  

Following the rational outlined in an earlier section; AfCFTA tariff reductions only apply 
to goods presently traded under MFN rates and between African States not belonging to 
REC FTAs or Customs Unions.  As such, our criteria for clustering is based on which coun-
tries would negotiate as a group under the AfCFTA.  These include RECs with a common 
external tariff (CET) such as CEMAC, ECOWAS, EAC, and SACU as well as RECs with FTAs 
in place, such as COMESA and SADC.  Since not all member states are signatories to the 
FTA in COMESA and SADC, these members will negotiate as individual countries and were 
therefore not included in our REC-based groups. In this way we established seven RECs, 
namely; CEMAC, ECOWAS, EAC, SACU, COMESA-FTA signatories, SADC-FTA signatories, and 
COMESA & SADC FTA signatories.  In total these represent 45 countries.  

273  These include; Arab Maghreb Union (UMA), COMESA, Community of Sahel-Saharan States (CEN-SAD), EAC, Economic 
Community of Central African States (ECCAS), ECOWAS, Intergovernmental Authority on Development (IGAD) and SADC.

Table 0 below lists the countries within each REC-based group.  

Table 0.  List of Countries in REC-based Groups

CEMAC 
Cameroon Chad Equatorial Guinea

Central Africa Republic (CAR) Congo Gabon

EAC
Burundi Rwanda Tanzania

Kenya South Sudan Uganda

ECOWAS 
Benin Ghana Niger

Burkina Faso Guinea Nigeria

Cabo Verde Guinea-Bissau Senegal

Cote d’Ivoire Liberia Sierra Leone

Gambia (The) Mali Togo

SACU
Botswana Lesotho South Africa

Eswatini Namibia

COMESA-SADC FTA
Madagascar Mauritius Zimbabwe

Malawi Zambia

COMESA_FTA 
Djibouti DRC Libya

Comoros Egypt Sudan

SADC FTA
Mozambique Seychelles

Assessing the consequence of AfCFTA to food security, regional trade patterns and 
consumer welfare

Agriculture remains a critical engine of economic growth for many African countries. Be-
yond food and nutrition security, the Agrifood system is an important source of livelihood 
for many households.   In sub-Saharan Africa (SSA) the average share of total employment 
in Agriculture dominates, accounting for, on average, approximately 55% of total employ-
ment between 2011 and 2019 (see Table 0).   

Table 1. Sub-Saharan Africa Sectoral Employment as a share of Total Employment  
(10-year average)

Sector 1991-2000 2001-2010 2011-2019
Agriculture 62.9 60.6 55.0

Industry 10.3 9.7 10.5

Services 26.8 29.7 34.5

Source: Own-calculation based on World Bank Development Indicator Database
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Beyond the farmgate, the agrifood system (which includes activities such as storage, trans-
portation, processing, etc.) accounts for a significant portion of jobs in many countries 
within the region.  For instance, over 40% of the manufacturing jobs in Malawi and Tanza-
nia are in the food and beverage industry (World Bank, 2017).    Given the importance of 
the sector, through a combination of targeted industrial policies and public invest-
ments, under the AfCFTA, African governments can capture the opportunities of in-
tra-African agricultural trade. 

To determine the potential impact of the AfCFTA a 20% reduction of tariff rates across the 
41-product groupings was simulated using the WITS-SMART274 partial equilibrium model.  
While other studies (World Bank275, 2020; Fusacchia et. al., 2021)276 have used a computable 
general equilibrium (CGE) modelling framework to simulate the agreements impacts on 
African economies, for the purpose of this study, the granular perspective afforded by the 
partial equilibrium framework was deemed preferable.  These results are presented in two 
parts.  First, the trade creation and consumer surplus gains are presented by commodity 
grouping.  We then explore the impact on regional specialisation patterns by REC’s.

Trade Creation and Consumer Welfare Gains: 
The stimulation277  results estimate an approximate USD 24.5 million increase in intra-af-
rican food imports and a gain in consumer welfare of just over USD 3.1 million across the 
RECs (Table 3 below). This represents the trade creation effect of the tariff reduction, which 
essentially lowers domestic prices on all food products and ultimately results in rising con-
sumption (imports) in the domestic market. 

Table 3. Increase in Imports disaggregated by food product groupings

Commodity Grouping
Initial Imports

Change in Imports 
due to 20% tariff 

rate reduction

Change in 
Tariff Reve-

nue

Consumer 
Surplus

(Billion USD) (‘000 USD) (‘000 USD) (‘000 USD)
Bulk Commodities
Cereals (excl. seed) 12.29 1352 -3222 119.48
Cereals (Seeds Sowing) 0.13 84 -22 4.20
Oil Seeds (incl. seed) 1.45 53 -158 3.63
High-value -raw
Live Animals 0.52 174 -192 8.61
Vegetables 0.44 1068 -317 54.35
Fruit-nuts 0.49 4647 -1106 730.64

274  See Appendix C for discussion on the theoretical framework of the model. World Integrated Trade Solutions (WITS). 
(2011). WITS-SMART: Single Market Partial Equilibrium Model.

World Bank: Washington D.C. 
275  World Bank Group (2020).  The African Continental Free Trade Area: Economic and Distributional Effects. World Bank 

Publications, Washington D.C.  DOI: 10.1596/978-1-4648-1559-1
276  Fusacchia, I., Balie, J., and Salvatici, L. (2022). The AfCFTA impact on agricultural and food trade: a value added perspec-

tive. European Review of Agricultural Economics, Vol 49(1), 237-284.
277  While the AfCFTA aims for zero percent tariff rates on 90% of all tariff lines, the timeline for achieving the target is 5 to 

10-years.  As such, we assume an incremental 20% reduction per year.

Spices 0.16 36 -92 2.47
HVP_seeds 0.41 19 -49 1.09
Sugar 1.09 236 -205 43.87
Cocoa 0.01 12 -1 1.63
Coffee, tea & mate 0.47 418 -270 55.82
High-value - semi-processed
bovine_fresh 0.95 66 -810 17.42
pork_fresh 0.12 66 -51 21.97
Sheep_fresh 0.05 56 -32 18.35
Poultry_fresh 0.40 1 -212 0.42
Meat_nes_fresh 0.00 0 0 0.07
Animal_Offal_fresh 1.15 148 -459 27.77
Meat_preserved 0.02 13 -14 2.21
Eggs 0.15 18 -207 2.38
Vegetables 0.64 187 -263 23.32
fruit-nuts 0.40 1767 -205 257.23
Coffee 0.07 34 -15 6.65
Spices 0.16 97 -127 15.22
cereal-milled 0.84 4875 -789 462.80
Veg-milled 0.38 245 -504 24.87
Misc. Veg&fruit_nes_milled 0.06 79 -32 2.39
Veg_saps 0.11 38 -36 3.14
Animal-fat 0.28 88 -345 8.82
veg_oil 5.12 282 -2101 38.32
sugar-confectionary 1.59 1602 -1418 149.56
Cocoa 0.15 9 -18 0.96
Albuminoidal substances 0.18 48 -37 4.15
High-value - processed
Dairy 2.24 224 -836 29.71
Eggs 0.02 1 -70 0.25
Meat 0.20 84 -170 24.18
Cocoa 0.38 262 -364 57.65
Cereals 2.37 1203 -2361 187.95
Vegetables 0.62 124 -715 22.31
Fruit_nuts 0.54 1416 -1099 222.46
food_prep_misc 2.35 3113 -3386 453.89
Animal_feed 1.54 265 -694 18.41
TOTAL 40.52 24510.87 -23006.62 3130.60

Source: Own-calculation based on WITS-SMART simulation results
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The AfCFTA has the potential to stimulate additional intra-Africa trade in staple food prod-
ucts.  Cereals; in bulk form, semi-processed and processed, account for one third (30.3%) 
of the total increase in imports.  Milled cereal realises the largest gain of all food catego-
ries; with imports increasing by approximately USD 4.75 million.  The combined impact on 
Africa’s consumers is a gain of USD 770,224 in consumer surplus.  As diets on the continent 
remain largely cereal based (OECD-FAO, 2021)278, this has positive implications for food 
security.

Under the AfCFTA, an incremental reduction in tariff rates could have a positive impact on 
dietary diversification and nutrition security.  Imports of Fruits & Nuts, in raw, semi-pro-
cessed and processed form, is expected to increase by just over USD 7.8 million in value.  
The estimated gain in consumer surplus from the additional quantities of Fruit and Nut 
products that African consumers could afford as a result of the tariff reduction is just over 
USD 1.2 million.   

A uniform reduction in tariffs across all commodity products will increase trade in high-val-
ue foods more than that of raw and/or bulk agricultural commodities.   The WITS-SMART 
simulation results estimate an increase of approximately USD 16.4 million in imports of 
high-value semi-processed and processed products.  This is almost double that of raw/bulk 
commodities.   On a continent where a large share of labour is employed in the high-value 
agri-food sector; growth in processing capacity to meet increased import demand, could 
enhance wages for labour within the sector (AASR, 2021). 

Overall, while there is a clear gain in total consumer surplus, it’s important to note the loss 
in tariff revenue as a result of trade liberalisation.  In total the region stands to lose an 
estimated USD 23 million in revenue with the greatest loss on Food Preparations and bulk 
cereal categories.   

Impact on regional specialisation patterns

To understand the potential impact of the AfCFTA on regional specialisation we examine 
which RECs will benefit from increased exports to the continent.   In total, the RECs could 
realise a USD 32.6 million gain in increased exports to African markets.  This is the net 
effect of trade creation (i.e., increased domestic consumption due to reduction in import 
prices) and trade diversion (i.e., product substitution of non-African countries’ goods due 
to the asymmetric tariff changes).  Table 4 contains the change in total exports disaggre-
gated by RECs.        

278  OECD/FAO (2021), OECD-FAO Agricultural Outlook 2021-2030, FAO, Rome/OECD Publishing,
Paris, https://doi.org/10.1787/1112c23b-en.

Table 4. Increase in Exports for Individual RECs Under AfCFTA

Commodity 
Grouping

CHANGE IN TOTAL EXPORT (USD ‘000)

CEMAC EAC ECOWAS SACU COMESA &SADC COMESA SADC RoW

Bulk Commodities

Cereals (excl. seed) 0.01 85.57 8.43 1599.84 101.84 7.56 0.00 -458.81

Cereals (Seeds Sowing) 0.00 -33.56 -11.09 209.95 -58.98 -0.60 0.00 -22.00

Oil Seeds (incl. seed) 0.00 14.41 40.78 27.86 -1.47 1.85 -0.57 -29.75
High-value -raw

Live Animals 0.47 107.28 -0.02 66.18 1.65 0.94 0.00 -2.71

Vegetables 0.18 193.06 -8.81 135.17 -5.84 841.97 -4.19 -80.03

Fruit-nuts -0.05 1.44 1579.78 3413.90 -7.36 57.95 394.45 -789.03

Spices 0.00 -0.44 93.70 8.33 -0.34 0.47 -1.58 -64.62

HVP_seeds 0.07 0.68 3.85 23.55 2.56 0.00 0.00 -11.65

Sugar 0.00 78.47 0.00 93.22 342.58 1.45 59.80 -328.34

Cocoa -0.03 0.00 11.90 0.18 0.00 0.00 0.00 -0.03

Coffee, tea & mate 14.10 467.43 0.45 43.97 7.26 5.33 5.14 -121.83
High-value - semi-processed

bovine_fresh 0.00 22.44 0.00 103.79 1.27 19.84 0.00 -81.18

pork_fresh 0.00 0.21 0.00 69.14 0.40 0.76 0.00 -5.45

Sheep_fresh 0.00 1.64 0.00 53.21 0.00 8.94 0.00 -7.82

Poultry_fresh 0.00 0.00 0.00 2.41 0.00 0.03 0.00 -0.99

Meat_nes_fresh 0.00 0.00 0.00 0.53 0.00 0.00 0.00 -0.20

Animal_Offal_fresh 0.00 4.40 -0.03 206.83 -0.98 2.61 2.37 -131.71

Meat_preserved 0.00 4.36 -0.61 13.01 0.06 0.00 0.00 -3.48

Eggs 0.40 6.65 0.00 21.86 2.60 0.57 0.00 -15.34

Vegetables 0.11 29.84 13.77 73.21 0.13 191.08 -0.01 -104.98

fruit-nuts 0.35 -6.06 468.80 571.64 -5.22 31.89 858.39 -118.15

Coffee 0.43 -0.06 -0.36 49.86 0.00 -0.01 0.00 -16.13

Spices 0.31 -0.43 41.66 112.81 -0.02 2.17 0.00 -175.09

cereal-milled 0.47 1817.28 17.78 2989.60 196.89 140.90 -63.10 -222.34

Veg-milled 1.65 48.27 48.50 153.59 2.62 0.00 0.00 -12.50

Misc. Veg&fruit_nes_milled 0.11 21.91 2.72 2.60 0.14 67.28 0.00 -13.62

Veg_saps 0.00 4.95 0.68 9.72 0.82 28.54 0.00 -6.83

Animal-fat 0.00 0.42 0.01 9.33 0.00 0.00 0.38 -4.12

veg_oil 2.46 249.82 19.67 396.20 48.55 164.91 -0.50 -446.03

sugar-confectionary 0.77 35.74 14.85 668.44 -103.31 350.89 1315.53 -931.73

Cocoa 0.00 -0.04 14.50 5.66 0.00 -0.10 0.00 -10.56

Albuminoidal substances 0.00 3.21 0.68 62.14 -0.08 1.75 0.00 -17.04

High-value - processed

Dairy 0.00 33.79 20.77 228.63 2.81 15.72 0.00 -75.31

Eggs 0.00 0.54 0.00 6.75 0.01 0.00 0.00 -4.46

Meat 0.00 25.97 0.97 64.90 0.14 11.24 0.00 -19.57

Cocoa 9.13 -5.52 10.52 438.77 -0.54 189.71 0.00 -379.80

Cereals -0.18 10.57 229.05 1424.19 -21.80 616.08 -6.26 -1033.24

Vegetables 0.00 3.08 0.80 164.31 -1.03 61.59 0.00 -103.98

Fruit_nuts -1.81 -26.54 -4.21 1751.60 -11.54 239.89 2.82 -524.87

food_prep_misc 13.94 64.22 237.63 3319.78 -5.01 1337.61 -0.01 -1802.81

Animal_feed 25.69 -8.42 35.37 327.59 5.66 52.18 -1.39 -171.09

TOTAL 68.58 3256.55 2892.47 18924.20 494.47 4453.01 2561.27 -8349.19

Source: own-calculation based on WITS-SMART simulation results
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Under the AfCTA, SACU as a trading block is the largest gainer, accounting for USD 18.9 
million increase in export trade of agrifood products to the region. This represents a little 
over 50% of total export gains.  This is not surprising given SACU’s sustained compara-
tive advantage across the majority of the agrifood product groups (see Table 1-Section 
4).  However, the gain in export market shares will not be uniform across countries within 
SACU.  For example, Raw Fruit and Nuts, as a product category, realises the largest increase 
in export trade for the region, amounting to a little over USD 3.4 million. The only two 
countries that benefit though are South Africa and Namibia (see Table 5).  

Table 5. SACU Total Export Gains for High-value raw Fruits & Nuts

SACU Exporting Country Importing REC
Total Gain in Export Revenue

(‘000 USD)

South Africa

ECOWAS 2183.409

EAC 706.282

CEMAC 409.627

COMESA 62.845

COMESA-SADC 38.93

SACU -0.15

SADC -7.232

Namibia
ECOWAS 7.403

EAC 0.356

TOTAL 3413.90

Source: own-calculation based on WITS-SMART simulation results

In the case of South Africa, a 20% reduction in tariff rates could result in a USD 2.1 million 
gain in export revenue from ECOWAS alone; with Nigeria accounting for 49% of the total 
revenue gain in that region.    

Despite the dominance of SACU, the AfCFTA has the potential to change regional patterns 
of comparative advantage in agrifood products.  For example, in the high-value raw Veg-
etables food category SACU’s recurrent comparative advantage scores is 11 (see Table 1– 
section 4).  Under the assumption of a 20% uniform cut in tariff rates the WITS-SMART 
simulation results estimates the increase in COMESA’s export trade in raw vegetables to 
be approximately USD 841,972; which is significantly higher than that of SACU (Table 4).  
The dominant markets in which COMESA will gain additional exports include SACU and 
ECOWAS (see Table 6 below).  When negotiating the schedule of tariff reduction on fresh 
vegetables under the AfCFTA, the relative importance of SACU to Egypt is clear.  

Table 6. COMESA Total Export Gains for High-value raw Vegetables

COMESA Exporting Country Importing REC
Total Gain in Export Revenue

(‘000 USD)

Egypt

CEMAC 1.98

EAC -0.1

ECOWAS 145.11

SACU 696.63

Libya ECOWAS 0.33

Congo, DRC CEMAC 0.153

TOTAL 841.97

Source: own-calculation based on WITS-SMART simulation results

Key Messages and Policy Conclusions: 

The key finding of a 20% reduction in tariff rates on 724 agriculture food products using 
the WIT-SMART model include;

1. Incremental trade liberalisation under the AfCFTA has the potential to increase food im-
ports within Africa by as much as USD 24.5 million; with cereals accounting for 30.3%.

2. While diets on the continent remain largely cereal based under the AfCFTA, an incremen-
tal reduction in tariff rates could have a positive impact on dietary diversification and 
nutrition. 

3. A uniform reduction in tariffs across all commodity products will increase trade in 
high-valued processed foods.  Growth in the continent’s processing capacity to meet this 
increased import demand, could enhance wages for labour employed in high-value food 
sectors. 

4. RECs will benefit from increased exports valued at USD 32.6 million to the continent.
5. SACU as a trading block has sustained comparative advantage in agri-food products, 

relative to the other RECs.  As such, under the AfCFTA they stand to gain the most in in-
creased exports to the region. 

6. The AfCFTA has the potential to change regional patterns of comparative advantage; 
which could have implications on the relative bargaining power in the negotiation pro-
cess.

Given these finding, African governments can capture the potential opportunities for in-
tra-African agricultural trade by focusing on policies and investments that;

1. Stimulate growth in key commodity value-chains  

• For example; (i) fertiliser and soil health policies that facilitate productivity 
growth at the primary agriculture level; (ii) investments in soft and hard infra-
structure such as market information systems and rural roads; and (iii) Increase 
the ease of doing business by reducing burdensome procedures for cross-board 
trade and removal of entry barriers to formalisation of SME’s. 
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2. Facilitate employment: 

• For example, promote high-value, intensive agriculture by investments in in-
frastructure and technologies such as cold storage, agriculture market informa-
tion systems and improved varieties. 

3. Facilitate inclusion: 

• For example; increased access to affordable finance for women and youth.  

Appendix A
Commodity and Food Product Categories

To better understand the potential impact of the AfCFTA on food and nutrition security 
as well as on possible employment effects; we chose to disaggregate agricultural prod-
ucts into two broad categories, namely; Bulk and High-value products. In so doing, we 
go beyond staple commodities to better understand the impact of the AfCFTA on dietary 
transformation which has implications for nutrition security.   High-value (HV) products 
were further sub-divided into raw, semi-processed and processed goods as this could have 
implications on wages and sectoral employment.  Using the Harmonized System279 (HS) 
product listing, 724 agricultural food products at the 6-digit level were grouped into 41 
broad categories.  Table B1 below lists the group descriptions and the number of products 
included in each category280. 

279  Harmonized system is the classification of products by the World Customs Organization.  It has a six-digit structure that 
consists of the chapter (two-digit), headings (four-digit) and sub-headings (six-digits).  For example, HS 10 represent the 
Cereal chapter, HSC 1001 Wheat and meslin heading, and HS 100110 the Durum Wheat sub-heading. 

280  Full product listing available upon request.

Table A1. Food Product Categories

Category Commodity 
Grouping Description Product 

Lines (#)

Bulk

Cereals (excl. seed) Bulk grains such as durum wheat, rye, barley, oats and 
maize. (HS codes 1001-1008) 24

Cereals (Seeds Sowing) Bulk grain seeds for sowing including durum wheat, rye, 
barley, oats, and maize (HS codes 1001-1008) 9

Oil Seeds (incl. seed) Includes soya beans, sunflower, castor, cotton etc. (HS 
codes 1201 – 1207) 26

High
value 
Raw

Live Animals Live animals such as bovine, swine, sheep, fowls, etc. (HS 
codes 0101 – 0106) 43

Vegetables Fresh and chilled vegetables such as potatoes, cabbage, 
etc.  (HS codes 0701-0709) 32

Fruit-nuts Fresh fruits and nuts such as coconuts, watermelon, 
grapes, etc.  (HS codes 0801-0810) 32

Spices Neither crushed nor ground spices such as vanilla, cinna-
mon, etc. (HS codes 0904 – 0910) 29

HVP_seeds High-value products seeds for sowing including potatoes, 
sugar beet, alfalfa, etc. (HS codes 0701 & 1209) 14

Sugar Raw cane and beet sugar (HS code 1701) 4

Cocoa Cocoa beans whole or broken, raw or roasted 2

Coffee, tea & mate Includes coffee, tea and mate (HS codes 0901 – 0903) 8

High
value 
Semi
Processed

bovine_fresh Fresh or chilled bovine cuts (HS code 0201-0202) 6

pork_fresh Fresh or chilled pork cuts (HS code 0203) 6

Sheep_fresh Fresh or chilled sheep cuts (HS code 0204) 9

Poultry_fresh Fresh or chilled poultry cuts (HS code 0207) 10

Meat_nes_fresh Fresh or chilled meat not elsewhere specified.  Includes 
horse, frogs, etc.  (HS code 0205 – 0208) 8

Animal_Offal_fresh Fresh or chilled offal of bovine, sheep, swine, etc. (HS code 
0206-0207) 22

Meat_preserved Salted, in brine, dried or smoked meat and offal products 
(HS codes 0209 – 0210) 12

Eggs Fresh or fertilized eggs of fowls or other edible products 
of animal origin (HS codes 0407 – 0410) 6

Vegetables Provisionally preserved vegetables (HS codes 0710 – 0714) 40

fruit-nuts Fresh or dried fruit and nuts (HS codes 0801 – 0814) 45

Coffee Roasted coffee (HS code 0901) 2

Spices Crushed or ground spices (HS code 0904 – 0910) 15

cereal-milled Milled, rolled or flaked cereal (HS code 1101 – 1108) 25

Veg-milled Flour from vegetable or oilseeds (HS code 1105 – 1107, 
and 1208) 12

Animal-fat Rendered or otherwise extracted animal fat (HS code 1501 
– 1516) 16

veg_oil Oils and its fractions whether or not refined such as soya-
bean, crude palm oil, etc.  (HS codes 1507 – 1521) 37

sugar-confectionary Refined sugars.  (HS codes 1701 – 1704) 14

Cocoa Paste, fat or powder form (HS codes 1803 – 1805) 4

Albuminodial 
substances

Class of simple protein derived from egg-, milk-based etc. 
products. (HS codes 3501 – 3505) 10
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High
value 
Processed

Dairy Processed products such a milk, cream, yoghurt, butter, 
etc.  (HS codes 0401-0406) 22

Eggs Preserved, cooked or dried bird eggs (HS codes 0407 – 
0408) 6

Meat Prepared or preserved meat-based products (HS codes 
1601 – 1602) 11

Cocoa Chocolate and other food preparations containing cocoa 
(HS codes 1806) 5

Cereals Prepared, roasted, cooked cereal-based products (HS 
codes 1901 – 1905) 20

Vegetables Prepared or preserved vegetable-based products (HS 
codes 2001 – 2005) 21

Fruit_nuts Prepared, purees, pastes of fruit- or nut-based products.  
(HS codes 2006 – 2009) 41

food_prep_misc Miscellaneous food preparation products such as soups, 
sauces, baking powder, etc.  (HS codes 2101 – 2106). 16

Animal_feed Flours, meals, pellets, cake of grains and oilseeds not fit 
for human consumption. (HS codes 2301 – 2309) 27

TOTAL 724

APPENDIX B
Application of WITS-SMART Model: Impact Assessment of 
AfCFTA

To assess the impact of trade liberalization on food and nutrition security, regional trade 
patterns, and consumer welfare we utilized the World Integrated Trade Solutions -Soft-
ware for Market Analysis and Restrictions on Trade (WITS-SMART) Model. The model, de-
veloped by the World Bank, allows for ex ante analysis of trade liberalization by simulating 
tariff reduction scenarios in a partial equilibrium framework.  

Unlike General Equilibrium models that model the entire economy and thereby capture 
the second-round effects of a trade policy change, the SMART model is sector specific and 
measures only the direct effect of a simulation (WITS, 2011).  Despite this limitation; for the 
purpose of this study, the partial equilibrium framework was deemed suitable as it allows 
for more detailed analysis of specific agri-food sectors.  This level of detail is beneficial 
from a policy perspective.  For example, AfCFTA negotiators may want to understand the 
relative importance of RECs as potential export destinations for a specific commodity.   

Theoretical framework281: 

The SMART model focuses on a single importing country’s trading relationship with its 
exporting partners.   On the export supply-side each country competes for market share 
for a given product and as such offer a ‘variety’ of the same good to the importing market.  
Given the relative size of African markets in the global economy, export supply elasticity 

281  For a full exposition on theoretically underpinning of the WITS-SMART model refer to Laird and Yeats, 1986.

is assumed to be infinite (i.e., horizontal) and therefore African markets adjust through 
changes in quantity demanded rather than prices (Pasara and Diko, 2020).  

On the demand-side the model relies on the Armington assumption that consumers have 
a preference for variety and products from different countries, while similar serve as im-
perfect substitutes (WITS, 2011). Under this assumption Armington (1969) proposed that 
consumers optimise their utility through a 2-step process.  First, at a given weighted aver-
age price consumers will demand a composite bundle of goods. Then, given this bundle of 
goods, consumers allocate their spending across varieties.  The import demand elasticity 
measures the sensitivity of composite demand to changes in the price index while the 
Armington substitution elasticity measures the changes in the between-variety demand to 
changes in the relative price (WITS, 2011).  

Trade Effects: Interpretation of Model Results:

In this report we simulated a 20% preferential tariff liberalisation for agrifood products 
traded between African markets.  The SMART model, using the latest available trade data282, 
generates the counterfactual trade, welfare and tariff revenue effects.  

The trade effects are the change in bilateral trade flow which comes through two channels; 
namely, trade diversion and trade creation.  Trade diversion is essentially the substitution 
between varieties due to the asymmetric tariff rate change.  Figure B.1 below illustrates 
this effect (WITS, 2011).

Figure B.1 Trade Diversion Effect

Africa and the Rest-of-the-World (RoW) are trading partners for a given REC that consumes 
a composite quantity Q0 of agrifood products.  The point of tangency (E0) reflects the total 
imports of agrifood products from Africa (A0) and the RoW (R0) prior to the implementation 
of a tariff reduction under the AfCFTA (Panel A).  Simulating a 20% preferential tariff rate 

282  The latest dataset for all countries within COMESA-SADC FTA, EAC, ECOWAS, SADC-FTA and SACU was 2020.  In the case 
of CEMAC dates on datasets ranged from 2007 for Equatorial Guinea to 2019 for Cameroon and Gabon.  
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cut to African trading partners reduces the relative price of African agrifood products com-
pared to the RoW.  This is illustrated as a rotation of the relative price line (see Panel B).  
The result is a new equilibrium (E1) where imports from the RoW decreases (R0 to R1) and 
this reduction is supplemented by a symmetrical increase in the imports of agrifood prod-
ucts from African markets (A0 to A1).  In short, this does not affect the total import quantity 
but rather reflects a reallocation of market shares among competing exporting partners.  
Trade creation is the direct increase in import trade as a result of the reduction in the im-
port price index. Figure C.2 illustrates this effect.
 

Figure B.2 Trade Creation Effect

Here the 20% preferential tariff rate reduction lowers domestic prices on food products 
imported from Africa (i.e., decreases the import price index) which has a revenue effect in 
the domestic market.   This is reflected as rightward shift of the relative price line (see Panel 
C) which allows the country to achieve a higher level of consumption of composite goods 
(Q1).  As a result, for the given expenditure level, domestic consumers can now import 
more agrifood products exported by African markets.  

Welfare and Revenue effects
Two additional effects calculated by the WITS-SMART model is the impact of trade liber-
alization on tariff revenue and consumer welfare.   Figure B.3 graphically illustrates the 
potential revenue and consumer surplus effect of a 20% reduction in tariff rates under the 
AfCFTA.

B.3. Welfare and Revenue Effect of a Tarif Rate Reduction

We assume an infinite supply elasticity; therefore, the supply curve is horizontal at the 
world price (Pw).  For a given food product that faces a common external tariff of T0, the do-
mestic price is PW + T0.  In this initial state, consumer surplus is given as CS0, tariff revenue is 
the final ad-valorem tariff multiplied by the final import value depicted as the rectangular 
area TR0 and the deadweight loss to society from the tariff is the triangular area DWL0.  

Under the simulation of a 20% tariff rate cut, domestic prices fall to PW+T1 and import de-
mand increases to Q1.  The model calculates the change in welfare as the sum of the gains 
in tariff revenue and consumer surplus realised as a result of the tariff reduction.  This is 
given as the area A-B-C-D in the graph on the right.  This is essentially the reduction the 
deadweight loss from DWL0 to DWL1.  The change in tariff revenue is computed by taking 
the difference between TR0 and TR1; which reflects both the loss is revenue due to a gain in 
consumer surplus as well as a gain from increased imports.  
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